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Criticism of the Order of Gaius. 

• 

The Institutes of Justinian, following the Institutes of Gaius, adopt a threefold 
division of the Civil Law, under the names Persons, Things, and Actions. 

This division has an appearance of logical exactness. A “ person ” is not a “ thing,” 
while both again are*distinguished from an “ action ” or civil process. In so far as 
the topic of “ actions ” corresponds, and to a great extent it does correspond, with 
the head of “ Civil Procedure,” the division is both logical and sound. The 
other part of the division, it is worthy of remark, proceeds not upon the character of 
Rights and Duties, but upon the subjects (persons) or the objects (things) of Rights 
and Duties. But lafttr is not concerned with Persons or Things in their physical and 
other qualities ; it has to do with them only in so far as they are subjects or objects of 
Rights and Duties. A classification, therefore, proceeding upon a distinction between 
u persons ” and “things,” is almost inevitably superficial. 

“ Thing ” is a name generally for any object that can be apprehended by the 
senses, and chiefly the objects of touch. But in this sense the term would not serve 
the purpose of Gaius. Is a contract a 11 thing ” ? If not, how is Contract to be made 
a department of the law concerning “ things ” ? This difficulty was overcome in appear¬ 
ance by giving to the word “thing” a very wide definition. “ Things ” were said to be 
either corporeal or incorporeal. Corporeal things are things that can be touched ; 
but by incorporeal things the jurists did not mean such things as soul, spirit, light, 
heat, &c. ; they meant purely fictitious things. Incorporeal things were mere legal 
entities (quae in jure consist tint ), such as usufruct, inheritance, oblhjatio. But these 
are not * 1 things ” in the ordinary acceptation of the term ; they are bundles or aggre¬ 
gates of Rights and Duties. Things are thus divided into two classes :— 

(1.) Corporeal things. 

(2.) Inheritance, usufruct, and other legal aggregates. 

Obviously this division is apparent, not real. We might as well divido animals 
into—(1) Yertebrata, and (2) Animal functions. But an examination of the Institutes 
shows that the division of “ corporeal things ” had really as little to do with “ things ” 
as the other division of “incorporeal things.” What was really discussed under the 
head of “ corporeal things ” was Ownership (dominium). The apparent classification 
is absurd, but the apparent is not the real classification, and the real classification 
admits of some justification. Practically we find that the law of Property (in the widest 
sense, as including usufruct, servitudes, &c.), the law of Inheritance, and the law of 
Obligatio , are strung together and connected by the irrelevant idea of “things.” 
Nominally the division proceeds upon “ things ; ” really it stands on the more solid 
ground of the nature of the Rights and Duties in the several groups. 

If a cursory view of the topics included under the Law of Things shows that the 
term “ thing ” does not really express attributes common to the chief subdivisions, 
further inquiry reveals that the apparent antithesis between “thing ” and “person ” 
is equally worthless. The division may be thus stated :— 

Law \ ^aw concerning Persons. 

‘ ( 2. Groups of Rights and Duties. 

Here, again, there is no real opposition between the two divisions of law. 
The law concerning Perspns consists of groups of Rights and Duties; and the 
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groups of Rights and Duties necessarily relate to Persons. There is, however, 
more coherence in the “ Law concerning Persons ” than there is in the “ Law 
concerning Things.’* We may even go so far as to say that it was the comparative 
unity and cohesion of the law concerning persons that suggested "the antithesis 
of “ law concerning things,” which really has no other bond of union than that it is not 
the 44 law relating to persons.” 

The topics considered under the law relating to “ persons ” are slavery, potestaa , 
mantis, mancipium, and tulela. These subjects had, in the early Roman Law, a certain 
degree of connection that might have justified their being grouped in one class, 
although that class is most inaptly named by the word “persons.” The subjoined 
Table will assist in making this point clear. 1 ^ 

If we omit the class of Freedmen (which introduces a cross-division) and add the 
class of persons that are at once sui juris and not under any form of guardianship, we get 
a curiously exact and exhaustive classification of Persons. If the citizens of Rome 
had.been assembled, they could all have been arranged in the classes. Each would 
have found a place in one class, and no person would have been entitled to go into two 
classes. Thus, if a man was ranked as a slave, he could not appear in any of the sub¬ 
sequent classes ; if a person were under potes'as, he could not be in any of the other 
classes; and so on throughout. There is, however, a more substantial ground for con¬ 
necting the topics of the “ Law concerning Persons.” Slavery, potestaa, tutela, &c., are 
examples of subordination. The law of persons contains an account of the different 
species of authority to which a person in Rome might be subjected. These facts point 
to a much closer connection between the various groups brought under the Law of 
Persons than is found to exist in the Law of Things. Rut the case does not end 
there. Whether a person was subject to oue of tlic kinds of authority, was a question 
of the utmost consequence in the practice of the law. A slave or other person subject 
to authority laboured under numerous legal disabilities, and naturally the first question 
that suggested itself to a legal adviser was whether his client or the opponent was 
under one or other of the Rpecics of authority. The first hooks of Gaius and Justinian 
are occupied with a statement of the rules for determining whether a given person was 
in slavery, or under jMestas, or tutela , &c. 

But while it is easy to understand or even approve the plan of Gains in giving 
such prominence to the law of Persons, it is a different question whether in a modern 
exposition of tlic Homan Law it is necessary or wise to follow his example. What 
seems a fatal objection is, that if the order of Gaius be adopted, it leaves no 


1 Men— 

( I. Slaves, 

Freedmen, 

l II. Free, 


A. Slavery. 

( 1. Roman Citizens. 

< 2. Latini Junianu 
l 3. DeditUiu 


S B. Potestaa. 
c. Manus. 

D. Mancipium. 

( e. Tutela Mulierum. 
2. Persons auijut'ia, ... ... < f. Tutela Impubcruia. 
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principle upon which the rest of the law may be arranged ; for, as has been just 
pointed out, no like principle is to be found in the idea of “ things.” Again, it iB 
worthy of notice from the standpoint of Comparative Jurisprudence that the “Lavy 
concerning Persons ” was a decaying branch of the law. Out of the seven groups 
described by Gaius, three disappeared before the time of Justinian ; and if we look 
to modem law, we find that two out of the remaining four—namely, slavery and the 
pot€8tas —have vanished. No writer would now dream of beginning a treatise on law 
with Guardianship—the sole surviving representative of the ancient “ Law concern¬ 
ing Persons.” 

When the blanks in the exposition of Gaius are filled up, it appears that the 
groups collected undlr the head “ Persons ” fall into two divisions. The first group 
consists of relations resembling, although not in every point, Ownership. These are 
slavery, potestax , mamts, mancipiuni. These several species are characterised by 
common attributes of marked importance, in regard to the constituent Rights, and also 
to the Investitive and Divestitive Facts and Remedies. On the other hand, the 
relations of patron and freedman, of parent and child (in the absence of potextax), of 
husband and wife (in the absence of mantis ), and of tutela ami runt, arc distinguished 
by reciprocity of rights (the antithesis of Ownership), and by other circumstances that 
make it necessary to put them iti a distinct class. They belong to the division of 
Rights in personam, and in the present work the sub-class they form is called Status. 

The law concerning things as expounded by Gaius contains three main divisions. 
The first deals with Ownership (in the widest Hense), and corresponds with the head 
“ Rights in rem in respect of Animals and Things. ” That division, therefore, may be 
passed over without further remark. The other two divisions are inheritance and 
Oblifjatio . The following passage gives a clue to the arrangement of Gaius and 
Justinian :— 

So much must suffice in the meantime about acquiring single things : for 
the law of legacies, by right of which you acquire single things, as well as that 
of trusts when single things are left you, we will bring in more fitly further 
chnvn. Let us see now, therefore, in what way in which you acquire things 
per universtlatent. If then you are made a man’s heir, or claim bonorum 
possession or if you adopt a man by arrogalio [or receive a woman as your 
wjfc in manu], or if a man’s goods have been made over to you in order to 
uphold the grants of freedom to slaves, in that case all that is his passes 
over to you. First, let us look narrowly at inheritances : these arc of two 
kinds, for they belong to you either under a will or by way of intestacy. 
First, let us look narrowly at those that come to you under a will. In 
this it is necessary at the outset to set forth how wills arc drawn up. 
(J. 2,9,6; G. 2,97-100.) 

The place of Inheritance is determined by an accident. Gaius having undertaken 
to treat of “ things,” after describing the law of Property, remembers that things may 
be acquired per univerxitatem as well as individually. The error becomes at once 
manifest when we remember that by “ things ” what Gaius really describes is the law 
of Property. Doubtless Inheritance may be viewed as a mode of acquisition, but if 
so, we must bear in mind that it includes the acquisition of Duties as well as of Rights. 
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But for the error made in regard to the class of “ things/’ Gaius would almost certainly 
have taken up the simple topic # of ** obligatio,” before entering on the most complex 
and difficult division of the whole law. 

The last division, Obligation is introduced as an “incorporeal thing.” Obliga¬ 
tions are divided by Gaius into two, by Justinian into four species. Gaius gives 
contract and delict; Justinian adds quasi-contract and quasi-delict. The distinction 
between contract and quasi-contract has been already set forth. There is no corres- * 
ponding, or in fact real difference, between delict and quasi-delict. The distinction 
is merely historical. The delicts are the old delicts; the quasi-delicts are the new delicts 
introduced by the Praetor’s edict. But what is there in common between Contract 
and Delict ? Why should they be taken together as branches <5f the larger division 
of obligate t In the Roman Law the connection between them was that they formed 
the two subdivisions of actiones in personam. In the statement of claim it was alleged 
that the defendant ought to do or pay something. In an action, then, upon a contract 
or delict, the formulae were very similar, while both stood in marked contrast to the 
formula in an actio in rent. It is easy to understand, therefore, why the Roman 
writers included Contract and Delict under the common designation of obligatio. 

But a deeper analysis makes it very doubtful how far the connection in the Roman 
Law was anything more than accidental. For what is a Delict ? An examination of 
the cases in the Roman Law shows that every delict was a violation of a right in rem. 
Why then should Contracts, which consist of rights in personam , be co-ordinated with 
Delicts, which are violations of the opposite class of rights in rem ! The incongruity 
appears more strongly, perhaps, if the question be slightly varied. Why should 
actions for breach of rights in personam be co-ordinated with certain actions for breach 
of rights in rem , while the actions for breach of other rights in rem are placed in an 
entirely separate division ? 

The purely accidental character of the conjunction between Contract and Delict 
even in the Roman Law appears from the following considerations. Under the system 
of formulae , when there was a dispute as to the existence of any rights in rem , the 
proper remedy was by an actio in rem. But the history of Roman Law proves (pp. 820 , 
821 ) that there was a stage when such questions were determined in an actio in per¬ 
sonam, and that there was a still earlier stage when the action was neither in rem nor 
in personam, but was framed to try the truth of an assertion. On the other hand, 
the breach of a right in personam might be the basis of an actio in rem. This was 
undoubtedly exceptional, and probably in the early history of the law would not have 
been allowed ; but it was finally admitted. Thus, if a person deposited a ring with 
another, who, on demand being made, refused to give it up, the owner had the option 
of suing for breach of contract, or of bringing an actio in rem for the recovery of 
the ring as his property. (D. 6, 1 , 9 .) Thus, even in the Roman Law, the mere 
circumstance of two classes of actions being in personam is not a sufficient reason for 
co-ordinating them as subdivisions. It is conceived that the gain to clearness and an 
accurate understanding of law from discarding Delict as a separate subdivision, and 
distributing the various Delicts in their places as violations of rights in rem, is very 
considerable. This, at all events, iB the arrangement pursued, after much considera¬ 
tion, in the present work. 
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rpHE first sections of the Institutes of Gaius and Justinian 
attempt an explanation of the most general ideas of Law. 
The effort was to a great extent frustrated by the weakness of 
the Roman jurists in the Philosophy of Law, and by the defects 
of their technical language. 


Explanation op Terms. 

Jurisprudentia . 

Law learning ( jurisprudent!a ) is the knowledge of things divine and 
human, of the just and the unjust. (J. i, i, i.) 

Jurisprudcntia is the abstract name corresponding to Jurisprudentes, who were a 
class of men skilled in the law. Their exact position will presently be stated ; but it 
may be observed that they were practical, as distinguished from philosophical or 
theoretical, jurists. Justinian’s definition, which is taken from Ulpian (D. 1, 10, 2), 
was a rhetorical commonplace of the Stoic philosophers. Chrysippus, a distinguished 
Stoic, defined law as the Queen of all things, divine and human. (D. 1, 3, 2.) It is 
hardly necessary to say that the statement in the text has no scientific value. 

Jus , Justitia. 

Justice is the constant and perpetual wish to give each man his due. 

0* b b P^*’) 

The precepts of law (jus) are these:—To live honourably, not to hurt 
another, to give each man his due. (J. i, I, 3.) 

Jus generally means “law,” as distinguished from lex, “a statute.” It is used, 
however, in other ways. Injure means “in the court of the Praetor,” the place in 
which justice is administered. Again, it is used vaguely in jus cognationis vcl adfinitatis 
(D. 1, 1, 12) for the “tie of blood or affinity.” Ulpian, again, says that jus is the art 
of distinguishing the good and the fair ( ars boni et aequi ). (D. 1, 1, 1, pr.) 

Jus Publicum et Privatum . 

In this study there are two parts, public and private. Public Law is what 
looks to the standing of the affairs of Rome; private law to the advantage 
of individuals. (J. 1, 1, 4.) 

Elsewhere (D. 1, 1,1, 2) we are told that Public Law is the law relating to sacred 
rites (sacra), to Priests and Magistrates. The distinction that seems to he intended 
by Justinian may perhaps be expressed with more precision from a different stand¬ 
point. Two kinds of cases come before legal tribunals. In one, private individuals 
Beek redress from private individuals for evils affecting themselves; in the other, 
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persons sue or are sued not in their own behalf, but as representing the State or 
Sovereign. Causes are thus cither (1) between private individuals or (2) between 
the Sovereign and private individuals. Public Law therefore embraces Ecclesiastical 
Law, Constitutional Law (including the Administration), and Criminal Law. The 
Institutes of Gaius and the Institutes of JuBtinian (with the exception of the short 
title at the end) are concerned exclusively with Private Law. 

Jus Naturale , Jus Gentium , Jus Civile . 

We must say, therefore of Private Law that it is threefold ( jus triper- 
for it is gathered from the precepts of the Jus Naturale , of the 
Jus Gentium , and of the Jus Civile . (J. i, i, 4.) # 

The Jus Naturale is what nature has taught all living things. That law 
is not peculiar to the race of men, but applies to all living things that are 
bom in the sky, on the earth, or in the sea. Hence comes to us the union 
of male and female that we call matrimony, hence the begetting of children 
and their upbringing. Wc see indeed that all other living things as well are 
held to know that law. (J. 1, 2, pr.) 

The Jus Civile and the Jus Gentium are distinguished in this way. All 
people ruled by statutes and customs use a law partly peculiar to themselves, 
partly common to all men. The law each people has settled for itself is 
peculiar to the State itself, and is called Jus Civile as being peculiar to that 
very State. The law, again, that natural reason has settled among all men, 
the law that is guarded among all peoples quite alike, is, called the Jus 
Gentium , and all nations use it as if law. The Roman people therefore use 
a law that is partly peculiar to itself, partly common to all men. The 
nature of each severally we will set forth at the proper places. (J. 1, 2, 1 ; 
G. 1, 1.) 

The laws of nature, indeed, that are observed equally among all nations, 
settled by a certain divine forethought, remain always firm and unchange- 
ab !$- But those each State has settled for itself are usually changed often, 
either by the tacit consent of the people, or by another statute being passed 
afterwards. (J. 1, 2, 11.) 

The Jus Gentium is common to all the race of men : for the require¬ 
ments of actual life and the needs of men have led the nations of men to 
settle certain things for themselves. Wars indeed, and often captivity and 
slavery, have followed contrary to the Jus Naturale , for by the Jus Naturale 
all men from the beginning were born free. By this Jus Gentium also nearly 
all contracts were brought in, as purchase and sale, letting and hiring, part¬ 
nership, deposit, loan, and countless others. (J. 1, 2, 2.) 

The Jus Civile takes its name from each several State—that of the 
Athenians, for instance ; for if any one wishes to call the statutes of Solon or of 
Draco the Jus Civile of the Athenians, he will not be mistaken. So, too, the 
law the Roman people use wc call the Jus Civile of the Romans, or the law 
of the Quirites (Jus Quiritiuni) that the Quirites use ; for the Romans are 
called Quirites from Quirinus. But whenever we do not add what State’s 
law it is, we mean that it is our own law ; just as when we say “ the poet,” 
and add no name, it is understood that among the Greeks it is the pre¬ 
eminent Homer, among us Virgil. (J. 1, 2, 2.) 

To individual men, things come to belong in many ways. Of some things 
we become owners by the Jus Naturale } which, as we have said, is. called 
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the Jus Gentium; of some by the Jus Civile, It is more convenient, there¬ 
fore, to begin with the older law. Now it is manifest that the Jus Naturale 
is the older, since it was put forth by universal nature along with the actual 
race of men j whereas the rights under the Jus Civile began to be only 
when States began to be founded, magistrates to be elected, and written 
statutes to be enacted. (J. 2, i, n.) 

These passages^ state fairly the philosophy of Law as understood by the Homan 
jurists ; and they throw light upon the ancient theory of a <( Law of Nature,” which 
has played so conspicuous a part in the political thought of Europe. Before criticising 
the theory of Natural Law, it is advisable at once to point out an ambiguity in the 
phrase Jus civile, or tfivil Law. Jus civile as opposed to jus gentium is defined in the 
text; it means the peculiar local law of Rome. But this is not the only, or even the 
general use of the words. What the Roman jurists had chiefly in view when they 
spoke of jus civile was not local as opposed to cosmopolitan law, but the old law of 
the city as contrasted with the newer law introduced by the Praetor (jus Practorium, 
jus honorarium). Largely, no doubt, the jus gentium corresponds with the jus 
Practorium ; but the correspondence is not perfect. The Law of Sale, for example, 
was not brought in by the Praetor, but it is part of the jus gentium. 

If the definitions of the text be taken strictly—that jus civile is the law found in 
Rome and nowhere else, while jus gentium is the law found in Rome and everywhere else 
—it will appear that the great bulk of the Roman Law belonged to neither category. 
There is very little, if any, of the old law that cannot bo matched by similar laws in 
other countries ; and if again we look for any institution of law that is to be found in 
every State, we must either admit vague generalities, or allow that scarcely a single 
rule of law is of absolutely universal application. The triviality of the distinction 
may be gathered from the instances given by Theophilus, one of the compilers of the 
Institutes of Justinian, and the oldest commentator on that work. As an example of 
jus civile , Theophilus quotes the rule of the Spartans not to allow aliens to settle in their 
midst, lest the institutions of Lycurgus should be depraved by contact with a foreign 
element. But the Spartans are not the only people in ancient and modern times that 
havfe exhibited a similar jealousy of aliens. Again he cites as examples of the jus 
gentium the punishment of death for murderers, criminal proceedings for adultery, 
and a pecuniary fine for theft. If it be said that these were probably good instances 
with the information possessed by Theophilus, then what is tlio worth of a generalisa¬ 
tion that is liable to be upset with every fresh accession of knowledge ? 

The Roman jurists would probably have attached less importance to the distinction 
between Local and Universal Law, had it not been for the theory of a Law of Nature 
{jus naturale) adopted by them from the speculations of the Stoics. The supreme 
maxim of ethics was expressed by the Stoics in this form, “ act according to Nature. ” A 
vague notion of the Universe as governed by law, on the moral as well as the physical 
side, led to the identification of the jus gentium , the general or universal element of law, 
with the j us naturale or Law of Nature. How feeble a hold the Romans had of the idea 
of Natural Law may be gathered from the instances quoted by Ulpian, who confounds 
the gratification of appetite with law. On ono point only do the Romans seem to have 
opposed the jus gentium to the jus naturale in a case that redounds more to the credit of 
their good feeling than to the solidity of their speculative philosophy : they declared 
that slavery, although an institution of the jus gentium, was opposed to the Law of 
Nature. This barren declaration, however, seems to have exercised no appreciable 
influence in reforming the law. 

Sources of Roman Law. 

It is agreed that our law comes in part from what is written, in part from 
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what is unwritten; just as among the Greeks, of laws (vofioi) some are written 
(iyygapot), some unwritten •(iygafoi). (J. i, 2, 3.) 

The division of the jus civile into two species seems not at all inappro¬ 
priate, for its origin seems to flow from the institutions of two States; Athens, 
namely, and Sparta. In these States the usual course of procedure was this 
• —the Spartans preferred to commit to memory what they were to observe 
as statutes ; but the Athenians guarded (only) what they found enacted in 
their written statutes. (J. 1, 2, 10.) 

Written law includes statute (lex\ decree of the commons ( plebiscitem ), 
decree of the Senate (Senates Consultum ), the decisions of the Emperors 
(principum placita\ the edicts of the magistrates [that* have the right to 
issue edicts], and the answers of learned men (responsa prudenliuni). (J. 1, 

3 > G. 1, 2.) 

From what is unwritten comes the law that use has approved ; for 
ancient customs, when approved by consent of those that use them, are like 
statute (legem imitantur). (J. 1, 2, 9.) 

To these Cicero adds judgments at law (res judicata^ and equity (aequitas). (Cic. 
Top. 5, 28.) Custom (inveterata consuctudo , diuturna conauetudo), as being, so to 
speak, collected from the informal suffrages of the people, had the force of law (D. 1, 
3, 33) ; and in like manner laws might be repealed not merely by the legislature, but 
through tacit disuse by the people. (D. 1, 3, 32, 1.) The best evidence of custom 
9 was the judgments of Courts of Law. (D. 1, 3, 34.) It was held that no custom 
could be recognised if it were opposed to law or reason. (C. 1, 14, 2.) 

The oldest fragments of Roman Law that have come down 
to us are ascribed to the period of the Kings. At Rome, a 
collection of such laws (leges Regiae), attributed to Sextus 
Papirius , was known under the name of jus Papirianum . (D. 1 , 
2 , 2, 2.) Fragments of these laws have been collected frym 
' various authors by the diligence of modern inquirers, but we 
may take the XII Tables as the first solid ground in the history 
of Roman Law. The agencies by which that Law was de¬ 
veloped, by which the scanty rules of the early age of the 
Republic grew into the Corpus Juris Civilis as it was left by Jus¬ 
tinian, were three in number—the Jurisconsults, the Praetor 
and Legislation. Before considering these agencies in detail, a 
brief account of the XII Tables may be given. 

The Laws of the XII Tables. 

About the year 450 B.c., a commission is said to have 
been appointed in Rome to visit Greece,* and collect the 
information necessary to draw up a written body of laws. (D. 
1 , 2, 2 , 4 .) This suggestion of a foreign extraction for the 
oldest body of Roman Law, although it seemed in no way 
incredible to the great jurist Pomponius, can hardly be recon¬ 
ciled with the conclusions drawn by modern inquirers from a 
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wider knowledge of the history of ancient law. But although 
the XII Tables undoubtedly contain, law of indigenous growth 
yet they do not give us the oldest law of Rome. Three cen¬ 
turies intervene between the reputed founding of the city and 
the XII Tables. During this period, perhaps even earlier, the 
fundamental institutions of Rome were already undergoing a 
process of decay. The autonomy of the family, and the absolute 
authority of its head, were, in the middle of the fourth century 
before Christ, ^already shaken. The XII Tables contain pro¬ 
visions enabling a wife or child to escape from that domestic 
thraldom upon which society in ancient Rome was based. 

One of the most striking features of ancient society is the 
extreme tenacity with which it adheres to its usages. In 
some cases the immobility of ancient law may be ascribed to 
the religious sanction with which it is clothed. The laws 
are attributed to some divine being, from whose statutes and 
ordinances it were impiety to depart. But even when laws 
are attributed to a mere human legislator, there is still a 
profound dread of change. The attitude of primitive man 
towards the customs he has been taught to observe, is the 
counterpart of his timidity in the presence of nature. Man 
is timid where a being of less intelligence would be calm, 
because he perceives countless possibilities of suffering and 
calamity from the movement of the forces of nature, while 
yet his experience is too narrow to enable him to tell where 
evil will arise, and how it may be prevented. Thus, in a back¬ 
ward state of society, any change in the law is both feared and 
disliked. But in a progressive community, an expansion and 
growth of law are essential. How that is to be accomplished 
is the problem of vital interest. In the three agencies that 
have been enumerated, there may be remarked a progressive 
openness in effecting changes in the law. Thus, ostensibly, the 
jurisconsults do not ‘ make/ they only ‘ interpret 1 law; and yet 
in numerous cases, by their process of interpretation, they 
extracted out of the XII Tables a good deal that was never in 
them. The Praetor, at least in later times, had an acknow¬ 
ledged right to supplement, to develop, and even to change 
the law, but his power was admitted within circumscribed, 
although somewhat indefinite, limits. Legislation, the direct 
and open change of law on account of its unfitness, is the latest 
in reaching maturity. Under the Empire, this came to super¬ 
sede both the others. 
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The JURISCONSULTS (| Turisconsulti, Jurisperiti , Jurisprudentes ). 

Until the time of Diocletian, the administration of law was 
not confided to professional lawyers. It was regarded as a 
public office that each citizen might be called upon to under¬ 
take. The Praetor was, generally speaking, more of a states¬ 
man than a jurist, a politician on his way to the consulship, not, 
as with us, a middle-aged lawyer retiring from active practice 
to exercise judicial functions. But there grew o up in Rome a 
class of men who made it their business to know the law and to 
communicate their information to those who sought it. Hence 
a strange result. The men that knew the law had no direct 
participation in the administration of justice; the men that 
administered justice did not know law. 

Pomponius, in his brief account of the history of Roman Law, 
informs us that the custody of the XII Tables, the exclusive 
knowledge of the forms of procedure ( legis actiones ), and the 
right of interpreting the law, belonged to the College of 
Pontiffs. (D. 1, 2, 2, 6.) He goes on to say that this continued 
for a century after the publication of the XII Tables, until 
Cneius Flavius, a clerk of Appius Claudius, who had written 
down the forms of actions, abstracted his master’s book and 
published it. This publication was known as the Jus Flavianum . 
Some years later Sextus Aelius wrote a book in three parts 
(jus tripertitum). It gave an account of the XII Tables, of the 
interpretation of the XII Tables, and of the forms of procedure, 
(D. 1, 2, 2, 38), *and was called Jus JElianum. (D. 1, 2, 2, 7.) 
Tiberius Coruncanius, who lived about three centuries before 
Christ, is said to have been the first to publicly profess to give 
information on law. (D. 1, 2, 2, 35.) Until, however, about a 
century before Christ, the task of answering questions of law 
fell chiefly on aged patricians who had held high office; but 
from about that time the existence of a class of professional 
jurisconsults may be dated. 

During the Republic it was entirely voluntary for a magis¬ 
trate to receive, or for any one to give, advice on law. Never¬ 
theless the ignorance of the Praetor and judices naturally made 
them welcome the assistance it was in the power of the juris¬ 
consults to offer. But Augustus introduced two important 
changes; he gave a higher • authority to the opinions of the 
jurisconsults, but admitted only those to the exercise of the 
profession that had first obtained Imperial sanction. Hence- 
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forth the jus respondendi was confined to the privileged class 
of authorised jurists. 

The answers of learned men (responsa prudentium) are the decisions and 
opinions of those that have been allowed to build up the laws. It was an 
institution of ancient times that there should be men to interpret the laws on 
behalf of the State. To them the Emperor gave the right to answer (jus 
respondendi ), and they were called jurisconsults. [If all their opinions 
coincide, what they thus declare takes the place of statute ; if they differ in 
opinion, the judge may lawfully follow which he pleases. This is pointed 
out by a rescript of the late Emperor Hadrian.] The decisions and opinions 
of all of them held such authority that, as has been settled, a judge could 
not lawfully depart from what they answered. (J. i, 2, 8 ; G. 1, 7.) 

f 

The authority given to the opinions naturally extended to 
the writings of the jurisconsults. Hence an extraordinary 
impetus was given to the production of legal literature, and to 
the activity that followed during the first two centuries of 
the Christian era we owe the rich store of juridical reasoning 
that constitutes the permanent value of the mature Roman Law. 

The system begun by Augustus had one drawback. Juris¬ 
consults might give different opinions, and how was the 
person hearing a cause to determine which was right? So 
marked became the divisions among jurisconsults, that soon 
two rival schools grew up, giving opposite opinions on a con¬ 
siderable number of points of law. It was thus in the power 
of a Praetor or judex in many cases to determine his judgment, 
either for plaintiff or defendant, according as he chose to follow 
the Sabinians or the Proculians. Gaius refers to a partial remedy 
introduced by Hadrian. At a later period (a.d. 426) Valentinian 
enacted a law, commonly called “ The Law of Citation,” provid¬ 
ing that the writings of only five jurists, Papinian, Paul, Gaius, 
Ulpian, and Modestinus, should be quoted as authorities. If a 
majority of these held one opinion, that was to bind the judge; 
if they were equally divided, the opinion of the illustrious 
Papinian was to be adopted. (C. Th. 1, 4, 1.) 

From the manner in which the jurisconsults modified the 
law, it is extremely difficult to speijify the changes that ought 
to be ascribed to them. It is probably to them, however, that 
we may ascribe the extension of glans, an acorn, to every kind 
of fruit; and tignum , or timber, to every kind of building 
material. Their influence was also felt in forms of convey¬ 
ancing. Of these the moBt generally useful was the fictitious suit 
(in jure cessio ), which although resorted to long before the exist- 
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ence of jurisconsults as a professional class, was doubtless largely 
extended by them. 1^ was by their ingenuity, as Cicero com¬ 
plains, that women were enabled to nominate their own tutores 
(p. 548). „ The great bulk of Roman Law, and all that is most 
valuable in it, is due to the jurisconsults. A glance at the 
Table of Statutes and Constitutions shows how small relatively 
was the amount contributed by direct legislation. 

The Praetor. 

The Praetor (p. 787) exercised a qualified o* limited legis¬ 
lative power. With him all legal proceedings commenced. 
By him the questions at issue between the parties were 
put in shape. In a progressive community, where the 
wants of the people continually tend to go beyond the pro¬ 
visions of the law, it was almost inevitable that the Praetor 
should exercise on the growth of Roman Law an influence far 
more powerful, as it was more direct and authoritative, than 
the influence of the jurisconsults. To avoid the evils of 
uncertainty, a practice grew up of issuing at the time of his 
taking office a Proclamation or Edict stating the rules by which 
he would guide himself in granting or refusing legal remedies. 
This Proclamation was called Edictum Perpetuum y in contrast to 
temporary or occasional Proclamations, which were known as 
-Edicta liepentina . Naturally each successive Praetor was con¬ 
tent in the main to follow in the footsteps of his predecessors, 
and the portion of their Edict that he transferred to his own 
•was called Edictum translatitium or tralatitium . 

Until B.O. 66 there was no guarantee, except constitutional 
usage, that a Praetor would adhere during his term of office to 
the rules laid dtfwn in his own Proclamation ; but in that year 
a statute {lex Cornelia de Edictis Perpetuis) was passed, declaring 
it illegal for a Praetor to depart from his Edict. The growth 
of this Edictum Perpetuum continued vigorously for more than 
a century after the Empire, although the triumph of the Imperial 
system involved the destruction of the great elective magis¬ 
tracies of the Republic. Under Hadrian, Salvius Julianus 
consolidated and arranged the Perpetual Edict; and that work 
may be taken to mark the end of Praetorian legal reform. 

Edicts are the orders of those that have the right to issue Edicts (Jus 
Edicendt). This right the magistrates of the Roman people have; but the 
largest right in regard to Edicts is that of the two Praetors, the city Praetor 
and the Praetor for aliens, whose jurisdiction in the provinces belongs to 
the Presidents ; and again that of the Curule iEdiles, whose jurisdiction 
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belongs to the quaestors in the provinces of the Roman people. Into 
the Emperor’s provinces no quaestors at all are sent; and therefore in 
these provinces no such Edict is put forth. (G. f, 6.) 

As to the distinction between Provinces of the Roman People and Emperor’s 
Provinces, see p. 802. 

The Praetors’ Edicts have no slight authority in law. These we 
usually call also the Jus Honorariumj because those that bear high 
honours, the magistrates that is, have given their authority to this branch of 
law. The Curule ^Ediles, too, put forth an Edict in certain cases ; and that 
Edict is a portion of the Jus Honorarium . (J. i, 2, 7.) 

The manner* in which the Praetor affected the law was 
threefold; (1) he denied to a person haying a perfect legal 
right his proper remedy; (2) he gave old actions to persons 
having no legal right; and (3) he introduced entirely new actions. 
Of the latter class, much the most important is the Interdict. 
Of the extension of old actions to new cases we have many 
examples. The extension is described as a fiction by Gaius, 
but the examples he gives shows that he uses the word Fiction 
in a somewhat peculiar sense. Thus while it was a rigid 
maxim of law that the Praetor could not make an Heir ( Heres ), 
he contrived, nevertheless, under the name of bonorum possession 
to give to a person all the rights and duties of the Heir. In 
the actions brought by such a person the formula ran in this 
way: If—were Aulus Agerius heir—Numerius Negidius ought 
to pay him xxx sestertii: let the judex condemn Numerius to 
pay him that amount.” This form, it may be observed, does 
not make the false averment that Aulus Agerius is heir; it 
simply says that the judex must give the same sentence against 
Numerius as if Aulus Agerius were heir. This seems rather a 
hypothetical than a fictitious action. An action of this kind was 
said to be founded on utility (actio utilis). 

In some actions the Praetor took a bolder course. Although 
the so-called fictio is very transparent, yet we can believe that 
it was adopted from a desire to conciliate opposition. It was 
perhaps less of a shock to say that Aulus Agerius ought to 
recover as if he were heir, than to say that he ought to recover 
whether he was heir or not. It conveyed the impression that 
if Aulus were not heir according to strict law, nevertheless in 
justice ho ought to be. But in some formulae a more direct 
course was taken. Thus in the case of a sale of inheritance 
the defendant was condemned to pay the buyer, if it appeared 
that he owed money to the deceased. (G. 4, 38.) 

The Praetor stands in Roman Law midway between the 
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jurisconsults and the legislature. His right to alter the law 
was openly acknowledged, but it was not unlimited. Th6 
Praetor was hedged round by a firm, although invisible and 
Somewhat elastic, band. He may be viewed as the keeper of 
the conscience of the Roman people, as the person who was to 
determine in what cases the strict law was to give way to natural 
justice (naturalis aequitas). (D. 44, 4, 4, 1.) But even a wider 
authority than this was ascribed to him, for he was allowed to 
entertain general considerations of utility (publica utilitas). 
(D. 1, 1, 7, 1.) A single example, however, may suffice to show 
that the Praetor’s edict was confined within real, although 
indefinable, limits. The XII Tables gave the succession to a 
father to his children under his potestas ; the children released 
from the potestas did not succeed. The Praetor, however, did 
not scruple to admit emancipated children to succeed their 
fathers; but it was reserved for later legislation to provide that 
a chjld should succeed to its mother. 

The work of the Praetor may be summed up under three 
heads. It was the Praetor chiefly that admitted aliens within 
the pale of Roman Law, To him mainly is due the change 
by which the Formalism of Roman Law was superseded by 
well-conceived rules, giving effect to the real intentions of 
parties. Lastly, he took the first and most active share in 
transforming the law of intestate succession, by which, for the 
purpose of inheritance, the family was regarded as based on the 
natural tie of blood instead of the artificial relation of potestas. 

Legislation. 

To give a fujl account of this topic would be to write the 
constitutional history of Rome; suffice it here to mark a few 
distinctions that are of importance in looking at the historical 
development of Roman Law. 

During the Republic, the Popular Assembly was the fountain 
of legislation; during the earlier history of the Empire, the 
place of the Popular Assembly* was gradually taken by the 
Senate, acting as the mouthpiece of the Emperor; finally, even 
this, form was dropped, and all enactments flowed directly from 
the Emperor. 

A statute {lex) is what the Roman people, when asked by a senatorial 
magistrate—a Consul for instance—[ordered and] settled. A decree of the 
commons ( plebiscitum ) is what the commons, when asked by a magistrate of 
the commons—a Tribune for instance—[ordered and] settled. The commons 
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(plebs) differ from the people ( populus ), as species does from kind (genus) ; 
for the name people means the whole of the citizens, counting the patricians 
and senators as well. But the name “ commons” means the rest of the citizens 
without the patricians and senators. [Hence in old times the patricians said 
that they were not bound by the decrees of the commons, because they had 
been made without their authority.] But afterwards the lex Hortensia was 
passed, proving that the decrees of the commons should bind the whole 
people ; and in that way they were made quite equal to statutes. (J. i, 2, 
4 ; G. 1, 3.) 

During the Republic three Assemblies of the Roman people 
existed. The oldest was the Comitia Guriata , a patrician body, 

* of which we have reminiscences in the law of adoption and of 
wills. The Comitia Centuriata , said to have been originated by 
one of the Kings, Servius Tullius, included the whole Roman 
people, Plebeians as well as Patricians, arranged in classes 
according to their wealth, but so as to give the preponderating 
power to the richest. The Comitia Tiibnta was based on a local 
division of the people, the vote being taken by wards. In this 
assembly the influence of numbers predominated. Livy men¬ 
tions a lex Valeria Horatia (b.C. 449) as giving effect to a 
compromise between the Patricians and Plebeians, whereby it 
was agreed that the enactments of the Comitia Triluta should 
bind the whole people. Another law (lex Publilia , B.C. 339) 
seems to have provided that the ordinances of the plebeians 
should be law only with the concurrence of the Senate: the 
lex IJortensia , B.C. 287, gave full effect to the plebiscita without 
the Senate. Very often plebiscita (such as the lex Aquilia) are 
called leges , a term that in strict propriety ought to be confined 
to the enactments of the people (Populiscita ). 

A Scnalus Consullum (decree of the Senate) is what the Senate orders 
and settles. [It takes the place of a statute, although this was formerly 
questioned.] After the Roman people grew so big that it was hard to bring 
them together on one spot in order to ratify a law, it seemed fair that the 
Senate should be consulted instead of the people. (J. 1, 2, 5 ; G. r, 4.) 

Theophilua traces the authority of the Senate to the lex Uortensia, which gave 
full validity to the plebiscita. 

Imperial Constitutions. 

An imperial constitution is what the Emperor settles by decree, edict, or 
letter. It has never been doubted that this takes the place of a statute, 
since the Emperor himself receives his power by statute. (G. 1, 5.) 

Nay more : what the Emperor determines has the force of a statute (quod 
brincipiplacuit legis habet vigorem), since by the lex regia that is passed to 
give him imperial power, the people has yielded up to him all its own 
power, both military and civil. Whatever, therefore, the Emperor settles by 
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a letter, or after inquiry decrees, or commands by an edict, is (it is agreed) 
a statute. These are what are called Constitutions. (J. I, 2, 5.) 

Plainly some of these are personal, and are not to be dragged into pre¬ 
cedents, since this is not the Emperor’s wish. For if he grants some one a* 
favour because he deserves it, or inflicts a penalty on some one, or helps 
some one without a precedent, he does not go beyond the person. Others, 
again, since they are general, bind all beyond a doubt. (J* h 2 , 6.) 

The sovereign power was exercised by the Emperors in 
three ways; (1) by direct legislation, edicta , constitutiones ; (2) by 
judgments in their capacity as the Supreme Tribunal ( decreta); 
and (3) by epistolae or rescripta, giving advice on questions of 
law in answer to inferior judges. This authority seems to have 
been conferred by statute {lex regia) at the beginning of each 
reign. The law by which Vespasian was invested with supreme 
power was discovered in the 14th century; and it shows that 
•the legal'foundation of the Emperor’s power was a statute. 

The constitutions of the Emperors were collected at different 
times. The oldest collection is the Codex Gregorianus et Her - 
mogenianus, which covers a period of about 200 years, from 
Hadrian to Constantine. Only a few fragments of it remain * 
From this period to the reign of Theodosius II. the constitutions 
are gathered in the Codex Theodosianus . It was made by a 
commission (consisting of sixteen members), appointed A.D. 435, 
which took three years to the work. It was sent by Theo¬ 
dosius to his son Valentinian III., who accepted it for the 
Western Empire, and presented it amid acclamation to the 
Senate. The Theodosian Code has little pretensions to scientific 
classification. The separate constitutions are collected under 
titles indicating their subject-matter: these titles are collected 
in sixteen books. It has come down to us almost complete. 

The reign of Justinian marks the culminating period of 
Roman Law. The production of law had in a great measure 
ceased before his time, but by a very remarkable series of 
enactments, Justinian accomplished a marvellous work in 
cutting away anomalies and giving completeness and symmetry 
to the body of the law. The chief minister in these reforms 
was Tribonian, Quaestor of the Palace, who died a.d. 545. 
Justinian was scarcely seated on the throne when he began the 
work that has given him such renown. On 13th Feb. 528 a 
commission of ten members was appointed to draw up a Code 
like the Theodosian Code. In scarcely more than a year (7th 
April 529) the work was done. This Code, called the Codex 
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Vetus , was superseded by a later edition, and has been entirely 
lost. 

On the 15th Dec. 530, a commission of sixteen members with 
Tribonian at its head was appointed for a new task—nothing 
less than to bring within a moderate compass and arrange in 
order the vast accumulation of law that had grown up under 
the hands of Jurisconsults and Praetors. The commission pro¬ 
ceeded to deal with the works of 39 jurists, consisting of 
nearly 2000 books and 3,000,000 verses. In the course of only 
three years thjs pile of material was sifted and reduced to 
about one-twentieth of its original bulk. The scraps or frag¬ 
ments of the jurists were placed under titles, and these were 
collected in fifty divisions or books. The titles are arranged in 
the order of the topics of the Edictum Perpetuum as it was shaped 
by Salvius Julianus. The arrangement of the fragments under 
the titles seems to have been mechanical. The commission 
divided the writings of the jurists into three classes, and 
assigned each class to a separate sub-committee. The first 
class, called Sabinian, embraced all the systematic treatises on 
the jus civile; the second, called Edictal, consisted of the 
Praetor’s Edict, with commentaries on it; the third, called 
Papinian, was formed of the writings of Papinian and the 
record of cases. Each sub-committee arranged its collections 
independently, and when they came together to arrange the 
titles, they took for the first group that which had the most 
numerous, and for the last that which had the least numer¬ 
ous fragments. Such at least is the conclusion that has been 
drawn with much ingenuity by a German jurist (Blume) from 
the distribution of the fragments. The finished work was called 
Digesta or Pandecta , and on the 30th Dec. A.D. 533 it obtained 
the force of law. 

In the beginning of A.D. 533, a new commission was appointed 
of law-professors and advocates to prepare an elementary or 
preparatory text-book. The commission adopted the Institutes 
of Gaius as a groundwork, and the Institutes of Justinian are 
little more than a new edition of Gaius, with such omissions 
and additions as w r ere necessitated by the lapse of more than 
three centuries. The Institutes of Gaius were recovered in 
1816 by Niebuhr. Of Gaius himself almost nothing is 
known. Even his name is lost, Gaius being merely a 
praenomen. Notwithstanding the lacunae that still exist, his 

d 
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work is invaluable in reference to the antiquities of Roman 
Law. 

In the preparation of the Digest, many controverted points 
turned up, some of which were referred to Justinian for decision. 
The number of such questions that arose before the Digest was 
finished was fifty. They were at first collected separately, and 
called the Qumquaginta Decisiones . 

After publishing the Pandects and Institutes in A.D. 534, a 
commission was appointed to revise the old Code, and incor¬ 
porate the new constitutions and decisions. Tlys revision was 
completed in the same year, and confirmed on the Kith Nov. 
534. 

Justinian found his zeal for law reform by no means stifled 
by these great works, and some of the most important enact¬ 
ments, especially relating to intestate succession, were published 
afterwards. These subsequent laws are called Nocellae. 
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Augustus, B.c. 29 to A.D. 14. 

Deportation, 73. | Trusts and codicilli, 630, 644. 

Tiberius, A.D. 14-37. 

Manus, 78. 

Claudius, A.D. 41-54. 

Freed men, ingratitude of, .25. | Slave, cruelty of master, 13, 37. 


Children, cruelty to, 46. 
Soldiers 1 wills, 590. 


Trajan, A.D. 98-117. 

Will of peculium castrense, 
617. 


Hadrian, A.D. 117-138. 


Ueneficium divisionis, 399. 
Freemen, fraudulent sale of, 26. 
Hereditas, renunciation of, 574. 
Landmarks, removing, 104. 


Lucrativa usucapio, 124. 
Status, 43. 

Treasure-trove, 112. 


Antoninus Pius, a.d. 138-161. ’ 


Aquaehaustus, 242. 
Arrogation of impubes, 61. 
Error in status, 54. 


Husband and wife, gifts between, 176. 
Transfer of obligations, 447, 697. 
Tutela, exemption from, 539. 


Marcus Aurelius Antoninus, A.D. 161-180. 


Addictio bonorum libertatis cauBa, 
562. 

Cretio, 694. 

Curator, 554. 


Denuntiatio litis, 809. 
Divorce, 509, 513. 

Fiscus, purchase from, 126. 
Set-off, 856. 


Commodus, A.D. 180-193. 

Freedmen, ingratitude of, 25. | Jus aureorum annulonim, 490. 


Severus, A.D. 193-211. 


Alienation by persons condemned, 174. 
Alienation, restraint on, 763. 

Donatio mortis causa, 732. 

Dos, obligation to give, 498. 


Legacy of mortgaged property, 716. 
Peculium and Legacy, 726, 727. 
Pupillus, maintenance of, 541. 
Substitution, 610. 
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Caracalla, a.d. 211. 

Extended the rights of citizenship to all the subjects of the Emperor, 28, 41. 


Alexander Severus, a.d. 222-235. 

Children, cruelty to, 46. | Mortgage, foreclosure of, 266. 

i 

Gordian, A.D. 238-244. 

' Hereditas, renunciation of, 574. 


Diocletian and Maximian, a.d. 284-305. 

Adoption by women, 66. Okdo JumcionuM abolished, 852 (a.d. 

Costs of appeals, 889. 294). 

Divorce, 513. Sale for inadequate price, 318. 

Wills in favour of children, 592. 


Constantine, a.d. 306-337. 


Bona matema, 148. 

Coin, offences against, 908. 

Coloni, 17. 

Concubines, gifts to, 174. 

Cretio, 694. 

Denuntiatio litis, 810. 

Divorce, 511. 

Formulae, 852. 

Frecdmen, ingratitude of, 25. 
Imprisonment for debt abolished, 876. 
Killing children, 46. 


legitimation by subsequent marriage, 56. 
Lex commisHoria abolished, 262, 265. 
Manumission, 32, 38. 

Marriage, restraints on, 508. 

Peculium quasi-castrense, 147. 
Sanguinolenti, 47. 

Slave, killing a, 14. 

Tutor, alienation by, 522. 

Viiulicatio of immoveables, 189. 

Wills in favour of children, 529. 
Witnesses to codicilli, 645. 


Constantius and Constans, a.d. 337-353. 

Heir, informal appointment of, 607. 

' Valentinian, Valeris and Gratian, A.D. 364-379. 

Children, exposure of, 46. Dos, sureties for, # disallowed, 394. 

Concubines, gifts to, 174, 622. Sacrifice of child, made capital crime, 910. 


Theodosius to Marcian, A.D. 379-450. 


Actions, limitation of, 467. 
Adsertor libertatis, 40. 

Bona matema, 148. 
Concubines, gifts to, 175. 
Cousins, marriage of, 505. 
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Page 5, line 13 after “where ” add “men commonly pass.* 1 

— 13, „ 10 from bottom, for “master’s ** read “masters’.** 

— 25, „ 16 for “recission” read “rescission.” 

— 29, ^ 16 from bottom, for “ Vestibulici ** read “ Vectibulici .** 

— . 34, „ 3 „ „ (J. 1, 61, 2) read (J. 1, 6, 2). 

— 55, „ 2 „ „ “legitimation”read “legitimation.” 

— 58, „ 14 and 19, from top, for “ G. 2,136 ” and “G. 2,137,” read (G. 1, ire), 

(G. 1,137). 

— 71, „ 3 from top, for (G. 1, 229) read (G. 1, 129). 

— 80, „ 14 „ „ (G. 1,11,1) „ (G. 1, 111). 

— 103, „ 18 from bottom, „ (J. 4, 9, 4) read (J. 4, 9,1). 

— 121, „ 5 „ „ “ depositor ” read “ depositee.” 

— 150, „ 21 from top, „ “Servus ” read “Servius.” 

— 165, „ 9 from bottom, „ (J. 2, 14) „ (J. 2, 1, 4). 

— 200, „ 6 „ „ (p. 105) read (p. 97). 

— 203, „ 19 „ ,, “OWNERSHIP’’read “INHERITANCE.” 

— 269, „ 17 „ „ “Gallus ” read “Julius.” 

— 346, „ 17 „ „ “required” „ “acquired.” 

~ 386, „ 12 „ „ “3” „ “V.” 

— 392, „ 21 „ „ “sestertia” „ “sestertii.” 

— 397, ,, 25 „ „ “debtor” „ “creditor ” twice. 

— 427, „ 4 „ „ “sixth” „ “second.” 

— 438, „ 16 from top, „ “ creditors ” read “ debtors. ” 

— 542, „ 5 „ „ “signities” „ “segnities.” 

— 681, „ 16 from bottom „ (J. 37, pr.) read (J. 3, 7, pr.) 

711, „ 12 • „ „ (G. 2, 24,1) „ (J. 2,24,1). 

— 712, „ 5 „ „ (G. 2, 79) „ (G. 2,279). 



EXPLANATION OF ABBREVIATIONS* 


J. is Institutes of Justinian. (J. 3, 1, 1.) The first figure irfdicates the book, the 
second the title, and the third the section referred to. Thus, J. 3, 1, 1 means 
3d book, 1st title, 1st section. 

G. is Institutes of Gaius. (G. 2, 6) means 2d book and 6th section. Gaius is not 
arranged in titles. 

D. is Digest or Pandects. (D. 39, 3, 1, 17) means the 39th book, 3d title, 1st frag¬ 
ment, and 17 th section of that fragment. 

C. is Code of Justinian. (C. 4, 8,1) means 4th book, 8th title, and 1st constitution. 
(C. 6,30,18 pr.) means 6th book, 30th title, 18th constitution, and the principimi 
or preliminary section. 

Nov. is the Novels of Justinian. They are numbered separately, the longer ones 
being divided into sections. (Nov. 81, 3) is the 81st novel and 3d section. 

C. Th. is the Code of Theodosius, which is divided in the same way as the Code of 
JuBtinian. 

Paul, Sent. 2, 7, 2 is the 2d book, 7th title, and 2d section of the Scntentiae of Julius 
Paulus. 

Dip. Frag. 25, 2 is the 25th title and 2d section of the Fragments of Domitius 
Ulpianus. 

Dip. Inst, is the fragments of Ulpian’s Institutes. 

Mos. et Rom. Legum Collat. 6, 4, 2 is the 6th title, 4th chapter, and 2d section of 
the Mosaicarum et Romanarum Legum Collatio. 

Frag. Vat. is the Vatican Fragments. 

Vet eujusd. jur. consult, is Veteris cujusdam jurisconsulti consultatio, a short collec¬ 
tion of moot points in law. 

The above, beginning with Paul, Sent., are to be found in Huschke’b 
“ Jumjmulentiae Antejustinianae quae nupersunt.” 


20.—It is important for the student to bear in mind that the Institutes of Gaius 
are more than 300 years older than the Institutes of Justinian. 

Passages in the translation enclosed in square brackets are to be found in Gaius 
only, and not in J ustinian. 



PREFACE. 


Tiie object of this work is to place before the English 
reader, in the form of a Code, the most original and not 
the least valuable portion of Latin Literature. In the 
Introduction the method of arrangement is explained, 
together with the reasons that make it expedient to 
depart from‘the plan of the Roman Institutional writers. 
The student, it is believed, will be greatly assisted by the 
uniformity of the new order of exposition. 

Through the writings of Sir Henry S. Maine, the 
importance of considering Law in its historical aspect has 
been deeply impressed upon English students. In tracing 
the development of Legal Conceptions, the Roman Law, 
owing to the remarkable continuity of its bistory, 
possesses a singular value. In this treatise, accordingly, 
are set forth the chief steps in the progress of the Civil 
Law from the time of the XII Tables to the end of 
Justinian’s reign—a period of nearly a thousand years. 

For the convenience of students, a translation of the 
Institutes of Justinian, and (where any difference exists) 
of the Institutes of Gaius, is embodied in the text as part 
of the exposition. The passages taken from Gaius and 
Justinian are distinguished by a difference of type. It 
has not been deemed advisable to translate Latin technical 
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phrases hy doubtful Ijnglish equivalents. No one can 
hope to master the doctrines of the Roman'jurists without 
some acquaintance witli their technical language, it has 
therefore been thought best to familiarise the reader with 
the Latin terms by retaining them in the original, along 
with paraphrase or explanation. Idle text of Huschke has 
been almost invariably followed; and as that is published 
in a cheap and convenient form, it has been determined 
not to print the Institutes in Latin. 

On the obscure and difficult topic of the relation of 
Possession to Ownership a theory is broached that throws 
an interesting light on the history of the .Roman Law of 
Property, On another subject—the history of Contract 
and the connection of Contract with Property—an 
account is given that differs from the opinions of several 
distinguished jurists. This difference has led to a new 
statement of the principles and history of the Roman 
I jaw of Contract. 


The services of Mr. J, Morrison Davidson, of the Middle 
Temple, in revising the translations and proof-sheets of the 
first two Cooks, require grateful acknowledgment. 


6 Pl'Mr Court, Tkmh.k, 
Mat / 1870. 
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TN every progressive country a time comes when the law 
attains such dimensions, that attention is earnestly given to 
the consideration of judicious arrangement as a means of light¬ 
ening the burden on the understanding and the memory. In 
dealing* with this problem at the present day, we have the 
advantage of watching the experiment's in classification ma.de 
by the students of natural science. It is true that the particular 
classification adopted in zoology, botany, chemistry, or miner- 
alogy cannot be directly copied; but the experience gained in 
those subjects is of value in guiding us to 1 ho principles of 
sound classification. “The ends of scientific classification, 11 
says Mr. J. S. Mill (Logic, vol. ii. p. 2(54), “are best answered 
when the objects arc formed into groups, respecting whirl) a 
greater number of general propositions can be made, and those 
propositions more important, than could be made respecting any 
other groups into which the same things could he distributed. 1 ’ 
This is a fair statement of the merits of a classification that is 


really scientific, as distinguished from one that is merely logical. 
It would express the difference between the natural system of 
Do Candolle in the arrangement of plants and the artificial 
system of Linnasus. Pure logic is satisfied if the groups into 
which things are divided are distinct, and if they embrace all 
the objects; but a good classification ought to aim at more, and 
to arrange the objects in groups where the points of resemblance 
are numerous and important. 

The classification adopted in this work may be understood 
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from a consideration of the subject-matter of law. The subject- 
matter of law is commands—general rules intended to govern 
men in their conduct towards each other. “Law” may be 
defined sufficiently for the present purpose as a command of 
the Sovereign to all persons in given circumstances to do or 
not to do something, which persons will be visited with som^ 
evil by the Sovereign if they disobey. But in the Civil Law, we 
are concerned with a particular class only of such commands; 
namely, those in which the command is made *n the interest 
of some specified individual or individuals, who thereupon 
are said to have a right to insist on the performance of the 
command. Thus if A has agreed with B to sell him a house, A 
may be said to be commanded by the Sovereign to perform his 
agreement, subject to the evil, if he fails to do so, of giving 
compensation to B. A is said to be bound or to bo under a 
Duty to deliver the house, and B is said to have a Right to the 
delivery. In the Civil Law, Duty and Right arc correlative 
terms. No Duty is imposed except in the interest of some 
specified person, who thus lias a Right, and no Right can exist 
except by imposing on another some Duty. 

The subject-matter of the Civil Law may thus be described 
as Rights and Duties. If now a Duty is not performed, by 
what means may the person having a Right to performance 
obtain redress ? The answer to this question is to be found in 
the topic of Civil Procedure. Every State that lias law worthy 
of the name must necessarily possess a judicial machinery, by 
which the existence of disputed rights may be determined, and 
redress given when a duty is not performed. Hence emerges 
the first main division. The Roman Law of Procedure occupies 
Book IV. 

The leading divisions of Rights and Duties must be sought 
in their most elementary characteristics. The object of law is 
to prevent harm and ensure benefits. The acts forbidden by 
law are, or are supposed to be, noxious; the acts required are, 
or are .(Apposed to be, beneficial. Now it is manifestly easier 
to prevent harm than to promote good. It is easy to say, 
“ Tliou shalt not kill; ” it is harder to say, “ Thou shalt save 
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from death, if it be in thy power.” In moral guilt tliero may 
be little difference between the man *that pushes another into 
deep water, and the man that, seeing him there in danger of 
drowning, refuses to admit him into his boat; but in law, 
between those men lies the gulf that separates innocence from 
the gravest of crimes. 

In making a distinction between Acts and Forbearances. we 
touch upon something that has a practical, as well as a logical, 
value. The StJLte entertains no difficulty in requiring all men 
universally to forbear from doing harm; but it seldom ventures 
to impose on men generally the duty of rendering services. All 
men must “ not kill; ” but only parents and guardians or specified 
individuals are bound to preserve the life of others. This is a 
typo of many cases. Duties to forbear bind all men generally; 
duties to do are imposed on specified individuals, and for the 
most part not without their own consent. Some few duties to 
forbear (generally or always of the nature of forbearance to 
exercise a Right) are imposed on specified individuals only. 
We may thus divide Duties (and by implication Rights) into 
two classes. 

I. Duties binding all men generally. These are always 
Duties to forbear, or Negative Duties. 

The correlative Rights are called Rights in rein. 

II. Duties binding specified individuals only. These are 
nearly always Duties to do, or Positive Duties. Sometimes, 
however, they are Negative Duties. 

The correlative Rights are called Rights in 'personam. 

The phrases in rerri and in personam are used by the Roman 
jurists in an analogous sense. They did not possess the words 
Right and Duty, nor the analysis expressed by those words. 
They employ the phraseology chiefly in the case of actions, as 
in the following passages:— 

An action is nothing else but the right to follow up by legal proceedings 
what is one’s due. (J. 4 , 6 , pr.) 

It remains to speak of actions. If now we ask how many kinds of actions 
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there arc, it seems true to say there arc two, in rent and in personam . 
Those that have said there exi four—a number reached by bringing in the 
kinds of spotisioncs —have not observed that they have brought some species 
of actions in among the kinds (genera). (G. 4 , i.) 

Of all actions in uhich a question between parties is raised on any 
matter before judges or arbiters, the chief division is into two distinct 
kinds, namely, in rent (for a thing), and in personam (against a person). 
(J. 4 , 6 , 1 .) 

The actions a man brings against a person under an obligation to him, 
either by reason of contract or of wrong-doing (ex malefimo ), arc actions in 
personam given to meet the case. In them lie alleges in his statement of 
claim that his opponent ought to give or do [or furnish] something, or he 
puts it in certain other ways. • (J. 4 , 6, 1 ; G. 4 , 2 .) 

An action is in rem when we allege in the statement of claim either that 
a corporeal thing is ours, or that we may avail ourselves of some right --of 
use or usufruct, for instance ; of passing, driving beasts, or leading water; 
or of building higher, or of prospect. The opponent, again, has a negative 
action quite the other way. (G. 4 , 3 .) 

An action may be brought against a man that is under no legal obligation, 
but against whom some one is moving about something in dispute. In this 
case the actions that are given arc in ran. If, for instance, a man is in pos¬ 
session of some corporeal thing which Titius affirms is his, and the possessor 
says he is owner, then if Titius alleges in the statement of claim that it is 
his, the action is in ran. Similarly, if a man brings an action to assert a 
right he claims over a thing—a farm for instance, or a house, or a right of 
usufruct, or of passage over a neighbour’s farm, or of driving beasts, or of 
leading water from a neighbour’s farm • the action is in rent. The action to 
assert a right to landed estates in town is of the same kind ; as when one 
brings an action to assert a right he claims to raise his house higher or to a 
prospect, or to throw out anything, or to run a beam into a neighbour's 
house. On the contrary, too, return actions have been given in regard to 
usufruct and servitude over landed estates both in country and in town ; so 
that a man can allege in his statement of claim that his opponent has not a 
right to a usufruct, to pass, to drive beasts or lead water, and again to build 
higher, to have a prospect, to throw away something, to run in a beam : 
these actions too are in rem , but negative An action of this kind is not 
given in disputes about corporeal things. In them the plaintiff is the man 
not in possession; and the man in possession has no action given him by 
which he can deny that the thing is the other’s. One case no doubt there is 
in which the man in possession none the less comes to play the part of 
plaintiff", as will appear more fittingly in our larger book, the Digest. 
(J. 4 , 6 , 1 - 2 .) 

' Actions in rem we call vindications (claims to a thing): actions in 
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personam , in which it is alleged in the statement of claim Ithat one ought to 
give or do something, are called condictionesi (J. 4 , 6 , 15 ; G. 4 , 5.) 1 

Rights in rem correspond to Universal, Negative Duties. 
They may bo divided into three classes. In the first class, the 
Duties may be expressed in the general form, “ Thou slialt not 
harm any free man;” in the second, “ Thoir slialt not harm or 
take away the persons that are his; ” and in the third, ‘ k Thou 
slialt not harm or take away the animals and things that are his.” 
The rjghts that 1 a freeman has to himself differ from the rights 
he has to the persons that belong to him, and these again from 
his rights to the animals and things that belong to him. 

The first class, then, of Rights in rem , are the Rights that a 

1 In an actio in ran, no Duty is allowed against any specified person ; but the 
plaintiff simply alleges a Right in himself. In mi actio in personam a breach of 
Duty was alleged against a specified individual. Thus an actio in ran positively 
affirmed a right, and by implication indicated a duty binding on all men generally. 

Every actio in ran is a remedy for a right in ran ; but every actio in personam is 
not used to enforce rights in personam. Delicts, which are violations of rights in ran, 
are pursued by ncliunes in personam. (See p. xxxvi.) It is to the fact that the 
Romans looked at the distinction expressed by the words in ran and in personnel from 
the point of view of uctioaes and not of Rights, that some of the most marked peculi¬ 
arities of their classifications arc to be attributed. A 11 undue prominence was thus 
given to the accidental forms of pleading. 

A few other examples of the expressions in ran and in personam may he cited. 
Agreements (pacta) might be either in ran or in personam. (D. 2, 14, 7, 8.) Thus 
if I, a creditor, agree “not to sue,” the debt is extinguished, and neither the heirs of 
the debtor nor his sureties can he troubled. Hut if I agree “ not to sue the debtor, 
LuciuH Titius,” it is open to me to sue his sureties; or, if it was so understood, his heirs. 
(D, 2, 1 1, f>7, 1.) Lucius Titius is a specified individual, and an agreement in favour 
of him alone is said to be a pactum in personam ; on the other hand, an agreement 
generally in favour of all persons that are liable is called a pactum in rem. 

When a creditor applied to ho put in possession of the goods of his debtor, the 
benefit of the act accrued to all the other creditors, and the goods when sold were 
divided among them. The bankruptcy (missio in jmsfsswnem) was said to be allowed 
not for the benefit of the applicant alone ( personae solius petentis), but to he general 
(in rem), in favour of all having claims against the debtor. (D. 42, 5, 12, pr.) 

A contract or other transaction was made void equally by force or fraud. Rut 
there was a difference between them. A contract obtained by the fraud of the creditor 
was void; but it was not void if the fraud were by any one else. Rut a contract pro¬ 
cured by force was void, by whomsoever the forgo w T as exerted. The edict making the 
exercise of force by all men without distinction a reason for invalidating a contract 
was said to be in ran. (D. 4, 2, 9, 1 ; D. 43, 24, fi, 13.) 

Under an edict of the Praetor, any one threatened with injury by any alteration of 
a building or construction could formally prohibit the change, and the person making 
the change coidd not then proceed until he had obtained the authority of the Pruetor. 
This prohibition was called nuntiatio optris novi. As it was a general prohibition to 
all who might seek to do what was forbidden, it was said to be in ran. (D. 39,1, 10.) 
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free man has in respect of his own personality—such as his right 
to life, liberty, immunity from wilful harm, and to his good 
name. What, for example, is the meaning of a “ right to 
liberty ” ? It means that all men are bound to abstain from 
interfering with a man's freedom of action, except in the cases 
where such constraint is authorised by law. This duty is 
negative; it is a duty to forbear; and it binds all men 
generally. The right to freedom is therefore a right in rem . 
One characteristic of these rights is worthy df remark. Not 
only the Duty but the corresponding Right is universal— 
among free men. All men have such Rights; all men owe 
these Duties. They are Duties owing by all men to all men. 
The corresponding Rights are universal and primary. Without 
these Rights no others could exist. A man that had not a 
Right to himself could not have a right to anything else. 
Such Rights, moreover, precede others not only in a logical 
but also in a historical order. On every ground, therefore, as 
the simple, elementary, primordial rights of men, these deserve 
the first place in a scheme of classification. 

The second group, of which the most striking example is 
Slavery, consists of those Rights in rem that a free man could 
have over other human beings. A slave owed his master no 
Duties (p. 14). As against the slave, the master had no Rights. 
Rut as against all the world he had rights in respect of the 
slave, for all men generally were bound not to harm or take 
away the slave from the master. In what respects the rights 
of a master over his slaves differed from liis rights to his 
ox, or to any other article of property, will duly appear. It is 
enough here to say that there are sufficient reasons for separat¬ 
ing the group that consists of Slavery, Potestas , Manus , Manci - 
piurn , from Ownership, to which in most points it is very 
closely allied. 

The third group of rights in rem corresponds with Property 
in the widest sense. 

Rights in personam are divided not according to their objects, 
but in respect of their origin. Most Positive Duties are imposed 
op individuals only with their consent; in other words, by Con- 
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tract. In a very few cases, duties are imposed on persons 
without their express consent, but undqr circumstances where, 
if their consent may not be presumed, it at least, in fairness, 
ought to be given. These cases are known under the name of 
Quasi-Contract. In other cases. Duties are imposed upon 
persons without regard to their consent, as in the case of 
Patron and Freedman, Parent and Child, and Tutela . For these 
cases I have ventured to employ the term “ Status/’ —a word 
that in jurisprudence lias been much given to wandering at 
large, and may now, without impropriety, be assigned to a 
useful and unoccupied position. 

In all the groups that are included in the present work under 
the foregoing divisions, it may be said that each species either 
consists wholly of one kind of Rights (in rem or in personam), or 
consists of one kind of Rights in so predominant a degree that 
no difficulty arises. But a very extensive and complex topic 
remains outside both categories. If mere logical distinctions 
were to be pedantically adhered to, the subject of Inheritance 
would be taken under Rights in rein . The right of an Heir in 
the Roman Law was a Right in rem , and both theoretically 
and practically was dealt with as a kind of property. But 
Inheritance has a peculiarly complex and distinctive character. 
It includes Rights both in rem and in personam; and not merely 
Rights, but Duties or liabilities. AVliile, therefore, it must be 
taken as a distinct group if placed under the head of Rights in 
rem, there is an inconvenience in taking it up before the consider¬ 
ation of Rights in personam. The simple ought to go before the 
complex, and the separate groups of rights should be discussed 
before entering on so complicated a form of succession as 
Inheritance. Legacy, as a mode of acquiring individual rights, 
ought in strictness to appear in Book I. and Book II. as an 
Investitive Fact. But Legacy cannot be discussed except after 
Wills; and in the Roman Law, the proper place for Wills is among 
the Investitive Facts of Inheritance. Legacy must unavoidably 
be taken after Inheritance. 

In dividing a subject, we come at last upon groups that 
cannot with advantage be further subdivided. In the Table of 
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Contents these groups are printed in capitals. 1 In conformity 
with the plan of the presoot work, each group is distinguished 
by the special Rights or Duties that characterise it. In de¬ 
termining what shall be species, little difficulty occurs: a 
comparison of the Table of Contents with the order followed 
by Gaius and Justinian will show that to a great extent the 
task of an expositor is simply to take out what is implicitly, 
although obscurely, in the text-books. 

But in the order adopted for expounding the gwmps or species, 
this work introduces a plan not hitherto followed by law books, 
nor even by treatises on natural science, where the conceptions 
of scientific arrangement have been most fully carried out. Pro¬ 
fessor Bain (Logic of Induction, p. 248), in pointing out the 
defects of writers in the natural sciences, makes the following 
pertinent observation:—“In chemistry, no less than in the 
natural history sciences, a regular and uniform plan in the descrip¬ 
tive arrangement is more than an aid to memory ; it is, further, an 
instrument of investigation,” In the following exposition two 
rules have been observed—(1) That the order of exposition 
should be uniform; that in whatever manner we arrange the 
details of one group, we should arrmge the details of all other 
groups ; and (2) that the details under each group should be 
arranged in divisions that shall be exhaustive and mutually 
exclusive. Uniformity is at once the merit and the test of a 
classification. Tf the groups are selected on a sound principle, 
they must admit of uniform exposition; if they admit of uni¬ 
form exposition, they must have been selected on a sound 
principle. 

In the present state of Comparative Jurisprudence, a sound 
and uniform system of exposition has a special importance. 
Much of the future progress of the scientific study of law must 
be sought in a comparison between the laws of different 
countries. The presence or absence, the fulness or scanti¬ 
ness of particular topics of law, gives a ready measure of the 
difference between two states of civilisation. Thus,—to take 

1 Those printed in italic capitals were obsolete in the time of Justinian, or were 
actually abolished by him. 
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the division of Rights in rem in respect of other human beings, 
and comparing the age of Gaius with Justinian, we have to 
remark the disappearance of three forms (Manus, Mancipium, 
and Tutela Mulierum). Comparing, again, the Institutes of 
Justinian witli English law, we observe that other two (Slavery, 
Potestas) also disappear. Take again Status. The relation of 
patron and freedinan disappears in modern law, but the other 
branches are more fully represented in modern than in Roman 
law. The meaning of this change appears at a glance. It is, that 
tlie old relation of ownership has given way to one of reciprocal 
duties. Again, the chief contents of the Law of Inheritance 
would find a different place in a modern code, and we should 
thus avoid the inelegance of treating Legacy'as an appendage 
to Universal Succession : but it would not be possible to give 
a more just and vivid idea of the character of Inheritance in the 
Roman Law, than by assigning to it a distinct and peculiar place. 

The order of exposition followed is expressed by the several 
classes,—(I.) Definition; (IT.) Rights and Duties; (III.) 
Investitive Facts; (IV.) Divestitive Facts; (Y.) Trans- 
vestitive Facts; (VI.) Remedies. The nature of this division 
will be easily understood from an example, say the potestas 
enjoyed by fathers over their children. 

Tlie pastas is a group under the sub-class of Rights in rem . 
The first, question naturally is, what is the meaning of it ? 


The answer is in the DEFINITION. 


The full scientific definition 


of potestas would include a statement not merely of the points 
on which it differs from other kinds of Rights in rem , as Slavery 
or Manus; but an enumeration of the Rights of the father over 
the son, and the Rights, if any, of the son against the father. 
But advantage may he taken of a very convenient distinction 
adopted by Mr. Mill in his Logic (vol. I. p. 155) to define 
potestas in a less exhaustive and more summary manner. In 
the “ definition, ” then, of a group, is given not a complete state¬ 
ment of the essence of a species, but only as much as is necessary 
to distinguish it from other groups in the same class, while a 
separate division is assigned to the enumeration of Rights 
and Duties. 
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When the nature of the potestas ahd the rights and liabilities 
of the father are understood, the next question is, How is this 
group of Rights and Duties created? How does a person 
acquire over another the rights summed up in the word 
“ Potestas ” ? The answer to this question is given in the words 
used by Bentham, “Investitive Facts.” The term is not 
quite satisfactory. We may speak of investing a man with 
a Right, but not so well of investing him with a Duty. But 
although the association connected with the word implies an 
acquisition of gain, there is decided convenience in using the same 
word, whether the question is of Rights or Duties, or both. 

Corresponding to the Investitive Facts are the facts that 
extinguish the potestas. By what means may a person be 
released from subjection to th epotestas? To this question the 
answer is, the Divestitive Facts. 

There remains a third class of facts, at once Investitive and 
Divestitive. Of this. nature is Adoption. When a person 
transfers the rights he has to another, the transfer divests him 
of the potestas , and invests that other with it. This is quite 
distinct from the creation or extinction of the potestas . A 
now descriptive term is wanted, and after the analogy of the 
other words, “ T KANSVESTITIVE ” has been coined for the 
purpose. 

After examining the Rights and Duties expressed by the 
word potestas , and the circumstances under which such rights 
may be created, extinguished, or transferred, wo come at last 
to a consideration of the Remedies applicable to the fore¬ 
going Rights and Facts. By Remedies, a full account of the 
Procedure to vindicate rights is not intended; but only a 
brief statement of the special actions applicable to the several 
groups, with any facts peculiar to them. 

These divisions, while manifestly distinct, are also exhaus¬ 
tive. Every rule of law relating to any group may be 
introduced under one of the divisions, and cannot be placed 
in more than one. Moreover, the divisions correspond with 
practical wants. A father, for example, or a tutor , desires to 
know his Rights and Duties. The information is at once open 
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to him, and he need not trouble himself about Investitive or 
Divestitive Facts or Remedies. Another person, again, wishes 
to know whether he is a tutor , or how he may avoid the office. 
He must look to the Investitive or Divestitive Facts, and 
he need not concern himpelf with the Rights and Duties or 
Remedies. The Remedies would never be consulted except 
when a dispute arose and the parties contemplated litigation. 
A Code drawn up on this arrangement would thus be adapted 
to the wants # of different classes of persons. Again, this 
arrangement facilitates comparison. The rights of a master 
over his slaves may be at once compared with the rights of 
a father over his children, and of a husband over his wife in 
manu; and these again with the reciprocal obligations of parent 
and child in the absence of the poteMas, and of husband and wife 
in the absence of manus . In like manner the Investitive Facts 
and Divestitive Facts may be compared, and when these are 
enumerated in historical order, singular light is often thrown 
upon the character of Roman institutions. 


I 
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BOOK I. 


BIGHTS IN REM. 




BOOK I. 

RIGHTS IN REM. 


RIGHTS IN REM IN RESPECT OF ONE’S OWN PERSON. 


Definition. 

T O prevent men hurting one another is naturally a paramount 
object in every system of law. It is vain to protect pro¬ 
perty, if life and limb are not secure. But no system of law 
attempts to provide a remedy for every hurt that may be done 
to body or mind. The harm may be trifling, and therefore 
undeserving of attention; or it maybe grievous, but beyond 
reach of the instruments that a lawgiver has at his disposal. 
A line must be drawn. The law specifies the instances where 
it requires all men to abstain from doing harm or giving pain 
to one another. In other words, every man has a right, within 
the limits fixed by law, to personal immunity. In the technical 
language of jurisprudence, such a right is described as a right 
in rem in respect of one’s person. The unlawful causing of 
pain or hurt is a violation of such a right. 

But pain or hurt may be caused in two ways; either inten¬ 
tionally or through negligence. If pain or hurt were caused 
intentionally , the wrong done was technically called an injuria . 
The term injuria may be defined with almost perfect exactness 
as a wilful violation of a right in rem that one has in respect of 
one’s own person. It may be suspected that at first the Roman 
Law provided no remedy when harm was done to a freeman 
through negligence; but the deficiency, if it ever existed, was 
ultimately supplied. (D. 9, 1, 3; D. 9, 2, 13; D. 17, 2, 52, 16.) 

A 



2 


RIGHTS IN REM. 


Illustration . 

A freeborn boy was sent to a shoemaker to learn his trade. The shoemaker, in a 
moment of irritation caused by the dulness of his pupil, threw a shoe at him, and 
destroyed his eye. Both Julian and Ulpian agree that the shoemaker did not com¬ 
mit an injuria , because his intention was simply to correct his pupil, and he did not 
throw the shoe for the purpose of hurting his eye. Nevertheless, they held that he 
was liable to pay compensation for the mischief he had done (D. 9, 2, 5, 3), on the 
ground that he did not, in correcting his pupil, take proper care to avoid excessive 
hurt. Undue severity of correction is tantamount to negligence. (D. 9, 2, 6.) 

a 

The conception of negligence, as a ground of responsibility, 
•will be discussed more conveniently in relation to the violation 
of rights to property, and, at this stage, attention may be con¬ 
fined to intentional violations of rights in rem ; in other words, 
to the characteristics and limits of the delict of injuria. 

The subject may be considered under two heads,—First, an 
enumeration of the several rights constituting the class of 
rights in rem in respect of one’s person; and, second, the 
circumstances that made the infliction of pain or harm an 
injuria, or violation of these rights. 

First, Enumeration of Rights in rem to One’s own Person. 

1. HARM TO the body.—I t is an injuria to strike a man with your fist 
for instance, or with a whip, much more to scourge him. (J. 4, 4, 1 ; 
G. 3, 220.) 

The protection of the body was naturally an object of solici¬ 
tude in the earliest period. The XII Tables contain provisions 
on this subject, the terms of which have been preserved to us. 1 
All wilful hurt to the body was included under injuria; and also 
a threat, if accompanied with an apparent intention of imme¬ 
diately executing it. (D. 47, 10, 15, 1.) 

An injury inflicted on the mind by drugs, being primarily an 
injury to the brain, may be included under the head of wrongs 
to the body. Examples are love-philtres or potions. (D. 47, 
10,15.) 

2. Personal Freedom. —To imprison a man, or forcibly keep 
him as a slave, knowing him to be free, was an offence dealt 
with by a statute (Lex Fabia or Favia) in existence before 
Cicero. (ProRabirio, 3; D. 48, 15, 6, 2.) That statute imposed 
only a pecuniary penalty, and it fell into disuse when kidnap¬ 
ping freemen was made a crime. (D. 48, 15, 7; C. 9, 20, 7; 
C. 9, 20, 16.) 


1 Manu furtive *i os fregit libero , CCC, [si] servo GL poenam subito. 
Si memibrum rupsit } ni cum to pacit , talio csto . 


INJURIA. 3 

% 

3 . Insults.—I t is an injuria to revile a man in public (<convicium facere). 
(j. 4 , 4 , 1 ; G. 3 , 220 .) 

Convicium was the offence of publicly insulting or mobbing a man (D. 47, 10, 15, 
11 ), or assembling before his house or shop to annoy him. (D. 47, 10,15, 7.) This 
offence was created by the Praetor . 1 

In some cases insults to the dead become an injuria to the 
living, not exactly for the rea&on assigned by Lord Coke in a 
celebrated case (Wraynam’s) that justice lives although the 
person be dead, but because in popular estimation a man’s 
personal dignity might be wounded by insults offered to his 
predecessors. 


Illustrations. 

An heir was supp 9 sed to be bound- to uphold the good name of the person whom 
he succeeded, and an insult offered to the corpse of the deceased' was looked upon 
as an insult to him. (D. 47, 10* 1, 4.) 

When the statue of a man's father, placed on a bust, is struck with stones, an injuria 
is done to the man himself. (D. 47, 10 , 27.) If the statue were joined to a’tomb, so as 
to become an immoveable, the offence was regarded rather as sacrilege, and the remedy 
of the son was the action for a violated tomb (actio sepulcri violati). 

4. Slander, Libel. —It is the duty oi every one to abstain 
from diminishing the reputation or good name of another. 2 3 The 
Praetor says, “Let nothing be done to defame any man. If any 
one does anything against the foregoing, I will take up each 
case on its merits, and visit it accordingly.” This statement, 
although it indicates exactly the object of the law, is too wide, 
and must be qualified by the illustrations here subjoined. A 
man’s reputation may be assailed by acts, or by words written 
or spoken. The Roman law provides for all these ways. 

Illustrations . 

1°. By words. 

(1.) To insult a freeman by calling him a slave is an injuria. (C. 9, 35, 9.) So 
likewise to call one’s grandmother, a slave falsely. (C. 9, 35, 10.) 

(2.) To call a man an informer falsely, is an injuria. (C. 9, 35, 3.) 

2°. By writing. 

And it is an injuria to defame a man in prose or in verse whether you 
write the libel, draw it up, or publish it, or wilfully instigate or abet those 
that do. (J. 4 , 4 , 1 ; G. 3 , 220 .) 


1 Qui adversus bonos mores convicium cui fecisse , cujusve opera factum esse dicetur 

quo adversus bonos mores convicium fierct: in cum judicium dabo. (D. 47, 10, 15, 2.) 

3 Ait Prattor: “ Ne quid infamandi causa fiat; si quis adversus ea fecerit, prout 
queeque res erit, animadvertam.” (D. 47, 10 , 15, 25.) 
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The words of Justinian are taken from the Lex Cornelia 
(b. g. 81), which proceeds thus: 1 “Even if he published 
it in the name of another, or anonymously, an action on the 
subject shall be allowed; and if he that did such a thing is 
condemned, it is ordained that he shall be by statute incapable 
of taking any part in the making of a will.” 


Carmen fa the word employed in the XII Tables, which sanctioned the punish¬ 
ment of beating. That punishment was taken away by the Lex Portia. Carmen , 
says Paul (Paul, Sent. 5, 4, 15), includes not only inscriptions (epigrammata) and 
satirical poetry (satires), but every form of writing. Psalterium was a libel composed 
to be sung in'public. (Paul, Sent. 5, 4, 16.) Insults conveyed in pictures were also 
libels. 

It must be bome in mind that there was no injuria without 
an intention to destroy another’s good name. Hence, in litiga¬ 
tion, each party might lawfully make injurious statements of 
the other; but even in this case moderation must be observed. 
(Paul, Sent. 5, 4, 15.) The mere circumstance, however, of a 
libel being contained in a document sent to the Emperor, did 
not protect it from punishment. (D. 47, 10, 15, 29.) 

3°. By acts. 

(i.) And it is an injuria to take possession of a man’s goods as if for debt 
[and to put them up for sale] when you know he owes you nothing. (J. 4 , 4 , 1 ; 
G. 3 , 220 .) 

(2.) Akin to this fa the offence of demanding as a debt what fa not due, in order to 
injure another’s credit. (D. 47, 10, 15, 33.) 

(3.) It was usual to sue a debtor before proceeding against his sureties, and who¬ 
ever, therefore, passed over a solvent debtor as if he were insolvent, and proceeded 
against the sureties to damage his credit, committed an injuria. (D. 47, 10 , 19.) 

(4.) A creditor is bound to accept a solvent surety ; and if he refuses one who is able 
to answer for the debt, with the object of defaming him, he commits an injuria. 
(D. 2, 8 , 5,1.) 

(5.) To apprehend a person as a fugitive slave, or to bring an action to claim a person 
as a slave, knowing him to be free, is an injuria. (D. 47, 10, 12 ; D. 47, 10, 22.) 

( 6 .) He that flees for refuge to the statues or images of the emperors, to make 
it appear falsely that another has unlawfully imprisoned him, commits an injuria. 
(D. 48, 16, 28, 7.) 

5. To enter a man’s house against his will, even to serve a 
summons (D. 47, 10, 23), was regarded as an invasion of his 
privacy, and almost as a personal insult. (D. 47, 10, 44.) 


1 Etiamsi altering nomine edidei'it , vd sine nomine , uti de ea re agere licerct , et, si 
condemnatus sit qui id fecit, intestabilis ex lege esse jubetur. (D. 47, 10, 5, 9.) 

“ Intestabilis ” here means that the convicted person could neither make, nor be 
witness to, a will. (D. 28,1, 18, 1 .) 
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The lex Cornelia (B. c. 8i), too, speaks of injuriae , and has brought in a 
special actio injuriarum. This action lies when a man alleges that he has 
been beaten or scourged, or that his house has bden entered by force. And 
by “ house" in this case is understood his own house in which he dwells, or a 
hired house, or one in which he lives rent-free or as a guest. (J. 4 , 4 , 8 .) 

In one sense this offence can hardly be considered as directed 
against the person of the occupier, but it was against his dignity; 
for the majesty of a Roman citizen was supposed to extend 
beyond his strict personality to his immediate belongings, 
and even to his clothes. (D. 47, 10, 9, pi\) Directarii , who 
sneak into a house to steal, were guilty of a criminal offence. 
(Paul, Sent. 5, 4, 8.) 

6. Attempts directed against the chastity of boys and women 
constitute injuriae . 

And it is an injuria , to keep following about a respectable woman, or a 
youth still wearing the praetexta, or a young girl, or to attempt any one's 
chastity. And clearly there are many other forms of injuria . (J. 4 , 4 , 1 ; 
G. 3 , 220 .) 

This offence consisted in persistently following them about, as such constant pursuit 
was in itself a reflection on their character. (1). 47, 10, 15, 22.) 

The praetexta was worn till the age of puberty. 

The UBe of obscene language is an injuria , although not successfully accomplishing 
the immoral intention. (D. 47, 10,15, 21.) 

To accost (appellare) and address a respectable woman in the dress of a matron 
was an injuria if the object were to conquer her chastity. But a respectable woman, 
if dressed as a Blave or as a prostitute, had no remedy if she were so accosted. (D. 47 , 
10, 15, 15.) 

7. It is the duty of every one to abstain from vexatiously 
setting in motion against another the machinery of the law. 
(D. 47, 10, 13, 3.) 

8 . Another case is this :—If at a spot where anything is kept so placed or 
hung that it might, if it fell, do harm to some one. For this there is a fixed 
penalty of ten aurei. (J. 4 , 5 , 1 .) 

In this case the penalty is exacted although no one is hurt. 
(D. 9, 3, 5, 11.) 

This injury is called a quasi delict (quasi ex maleficio). This 
means nothing, however, except that it is a late addition to the 
roll of delicts, made not by any statute, but by the judicial 
authority of the Praetor. 

Second, What Circumstances made the Infliction of 

Pain OR HURT AN injuria ? 

In its general sense, injuria means an unlawful act {quod non jure jit). 
In a special sense, it is used to mean sometimes an affront {contumelia, from 
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contemno, in Greek vfipig ); sometimes a wrong ( culpa , in Greek abfatyia) 
—and this is the sense of damnum injuria in the lex Aquilia; and sometimes 
unfairness or injustice (in Greek ui/x/a), for when a decision is wrongfully 
given (non jure ) against a man by the Praetor or judex , that man is said to 
suffer an injuria . (J. 4 , 4 , pr.) 

a 

Of the four meanings here given to injuria , only one is appli¬ 
cable to the present case. Generally, it may be said that an 
injury is the intentional and illegal infliction of pain or hurt. 
To constitute a violation of a freeman’s rights to his own 
person, three elements chiefly must concur. • 

1. The violation must be intentional; mere negligence does 
not give rise to injuria. It is not, however, necessary that the 
wrong-doer should know whom he hurts, provided he has a 
general intention to hurt some one. (D. 47, 10, 3, 2.) 

Illustrations . 

A strikes B in joke or in a sparring-match. As A has no intention to injure B, A 
does not commit any injuria. (D. 47, 10, 3, 3.) 

An astrologer or soothsayer, a sincere believer in his art, says a man is a thief who 
s not: he has uttered a slander, but he has not committed any injuria, , for he iB him¬ 
self in error. (D. 47, 10, 15, 13.) 

A strikes B, believing him to be his slave, and therefore considering himself as 
exercising his just right. A does not commit any injuria , although it should turn 
out that in reality B is free. (D. 47, 10, 3, 4.) 

A man intending to hit his slave, misses his aim, and accidentally hits a freeman 
standing by; there is no injuria. (D. 47, 10, 4.) 

2. The act must be illegal. Eveiy infliction of pain is not an 
injury, but only such as the law forbids. Pains inflicted by the 
law itself were not an infraction of the rights of personality. 
(D. 47, 10, 13, 1.) Hence a magistrate could not be compelled 
to give compensation for such losses as he caused in the course 
of administering justice, provided he did not intentionally abuse 
his authority. (D. 47, 10, 33.) Teachers also, and others set 
over the young, were permitted to chastise those committed to 
their care, provided they did not employ undue severity. (D. 9, 
2, 6.) The powers of masters over slaves, fathers over children, 
husbands over wives, in this respect, will be examined more 
fully hereafter. 

But the most usual case in which violence was permitted was 
in self-defence. % An attack upon me releases me from the duty 
of respecting the person that assaults me. It is a general 
principle of law to permit men to repel force by force, or to use 
force in defence of a right. (D. 1, 1, 3; D. 9, 2, 4 ; D. 4,2,12,1.) 
Within what limits, on what occasions, is it lawful in self-defence 
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tohijrt, or even kill another? The first broad distinction is 
between a wrong already completed, an<\ one in process of con¬ 
summation or immediately impending. When the wrong is con¬ 
summated, when the mischief is done, it is never lawful to resort 
to force; the peaceful remedy of an action or criminal accusa¬ 
tion can alone be employed. But if the invasion of my right 
or the .attack on my person is not completed, as a general rule 
force may be used in defence. (D. 43, 16, 3, 7; D.43, 16, 3, 9.) 

Illustration . 

A shopkeeper placed a lamp in a lane by night, and a passer-by stole it; the shop¬ 
keeper pursued and caught the thief. The thief thereupon began to strike the shop¬ 
keeper, to make him let go, and the shopkeeper in the fight scratched out his eye. 
The shopkeeper was in this instance'justified, but he would not, if the thief had not 
begun the fight, nor if he had scratched out the thief’s eye merely from irritation at 
the theft. (D. 9, 2, 52,1.) 

A second point is whether force could be used in defence of pro¬ 
perty as well as of personal safety. As regards personal safety, 
any amount of force was justifiable, if it was reasonably neces¬ 
sary. A man put in fear of his life, could with impunity kill his 
assailant; but if he could have caught the man, and there was 
no necessity for killing him, he was not justified. (D. 9, 2, 5, pr.; 
C. 9, 16, 2; C. 9, 16, 3.) In defence of property less latitude 
was given. 

To kill wrongfully {injuria) is to kill when you have no right to. There¬ 
fore he that kills a robber does* not come under the lex Aquilia , especially if 
there was no other way in which he could escape the danger. (J. 4, 3, 2.) 

According to the law of the XII Tables, it was lawful to kill 
the nocturnal thief, but not a thief during the day, unless he 
was provided with deadly weapons. The Aquilian law is under¬ 
stood to have imposed a restriction on this somewhat dangerous 
power, by admitting the justification only when the sufferer had 
called lustily for help. (D. 9, 2, 4, 1.) In later times, the 
latitude given by the XII Tables seems to have been taken 
away. Ulpian says (D. 48, 8, 9) that even in the case of the 
nocturnal thief, killing him is to be justified only if the owner of 
the property could not have spared his life without peril to 
himself. Thus, in effect, the extreme step of ^killing an intend¬ 
ing thief was allowed only when the life of the person assailed 
was in peril, as well as his property. Any minor degree of 
force was, however, justifiable, if necessary for the defence of 
one’s property. 
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3. The injury must be inflicted without the consent of the 
person that suffers the injury. 1 But when one wrong affects 
two persons, one of whom alone consents, such consent does 
not take away the remedy of the other. 

Thus a slave may willingly be led-to risk his money at games 
of chance, but his master may still suffer an injury, and have 
an action against the person who through the slave has injured 
him. (D. 47, 10, 26.) 

Perhaps the same idea led to the rule, that if a person suffer¬ 
ing an injury showed at the time no indignation, he was 
considered to forgive the wrongdoer, and to forego all rights 
to damages or penalties for the wrong. 

The right to sue is lost if you pretend not to be hurt. And therefore if 
you overlooked an injuria —that is, at the moment you suffered it gave it no 
further heed—you cannot afterwards change your mind, and revive the injuria 
you have once let rest. (J. 4, 4, 12.) 

Investitive Facts. 

\ 

From the nature of the case, rights in rem to one’s person are 
not created by any special investitive facts, nor can they be ex¬ 
tinguished by any divestitive facts. The duties corresponding 
to the rights are nearly universal; they are duties owing by all 
men to all men. The rights are indelible, and they belong to 
one simply as a member of civil society. 

Broadly, but not quite accurately, it may be said that rights 
in rem belong to every man against every man. The exceptions 
fall into three classes—(1) Persons that are exempt from these 
duties; (2) Persons that have not rights in rem; and (3) 
Substituted or vicarious responsibility. 

I. Persons against whom rights in rem are not available. 

The only persons that were not punishable for their wrongful 

acts were those presumed to be incapable of having a wrongful 
intention. Inasmuch as intention is of the essence of injuria y 
it follows that those who are destitute of understanding, 
and are unable to comprehend the consequences of their acts, 
should be exempt from the penalties of the offence. Hence 
madmen ( furiosi ) and children under seven years of age 
(pubertati proximi) were considered incapable of committing an 
injuria. (D. 50, 17, 111 pr.; D. 47, 10, 3, 1.) 

II. Persons that have not rights in rem in respect of their 
own personality. 


1 Nulla injuria tit quae in vdentem fiat. (D. 47 , 10 , 1 , 5 .) 
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Slaves, persons subject to manus , patria potestas , man - 
cipium, were either incapable of suffering an injuria , or at all 
events could not, as a rule, sue the wrongdoer. It will pre¬ 
sently be seen to what extent such persons were protected by 
law from hurt. 

III. Persons that are liable for wrongs done by others,— 
vicarious responsibility. 

1. If you have a lodging, whether your own, or hired, or occupied 
rent free, and from that lodging anything is thrown down or poured out so 
as to harm some one, then you incur an obligatio quasi ex maleficio;—quasi ex 
maleficio, and not ex maleficio , for often the fault is another’s, either a slave’s 
or a child’s. (J. 4 , 5 , 1 .) 

If a filius/amilias lives apart from his father, and if from his lodging any¬ 
thing is thrown down or poured out, or if he has anything so set or hung 
that its fall would be dangerous, in this case Julian was of opinion that 
against the father there is no action, but only against the filius/amilias 
himself—just as in the case of a filius/amilias that when judge has given an 
unlawful judgment (qui litem suam/'ecerit ). (J. 4 , 5 , 2 .) 

In like manner, when a slave inhabited a house separate from 
his master, and anything was thrown down or poured out, to 
the damage of passers-by, but not by him, the master was not 
responsible. The slave, if he were blameworthy, might, how¬ 
ever be punished. (D. 9, 3, 1, 8.) 

2 . Not only the doer of the wrong {injuria) is liable to an actio injuriarum, 
but he too whose malicious deeds or schemes have led to its being done ; 
not only he that strikes a man on the face with his fist, but he that caused 
him to be so struck. (J. 4 , 4 , 11 .) 

The principal is responsible for the wrongs done by the 
agent whom he has engaged ( mandatum ) or hired ( conductio ) for 
the purpose. (D. 47, 10, 11, 3; D. 47, 10, 11, 4.) So a person 
that has induced another to do a wrong, which, but for such 
persuasion, he would not have done, is responsible. (D. 47,10, 
11, 6.) But the person acting in consequence of such persuasion 
or bargain is also responsible. (C. 9, 21, 5.) 

3. The responsibility of masters for slaves, fathers for chil¬ 
dren, &c., will be discussed under these respective heads, 
Slavery, Potestas, &c. 

t 

Remedies. 

a. Negligence.—The remedy is the Actio Lcgis Aquiliae, of which an account will 
be given under the topic of Ownership. 

B. Intentional Harm .—Actio Injuriarum. 
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1. The measure of compensation in simple injury (i.e., non 
atrox). 

(1.) According to the law of the XII Tables. 

The penalty for injuria was fixed by the XII Tables as follows :—For a 
limb disabled, to suffer the same in turn ; for a bone broken or crushed, in 
the case of a freeman, 300 asses, in the case of a slave, 150 asses ; in all 
other cases, 25 asses. And in the great poverty of those times these money 
penalties seemed perfectly adequate. (G. 3, 223, and more shortly J. 4,4, 7.) 

(2.) Modification of the penalty by the Praetors. 

But the rule of law now in use is different, for the Praetor allows the 
sufferer to claim a specific sum ; and the judge condemns the wrongdoer to 
pay any sum not exceeding this, to be fixed at his discretion. (G. 3, 224.) 

The penalty for injuria introduced by the XII Tables has fallen into 
disuse. That introduced by the Praetors, and therefore called honoraria , is 
in daily use in the courts. For according to a man's rank and respectability 
the estimate of the harm done by an injuria rises or falls. And the same 
gradation is observed, and properly, even in the case of slaves ; for there is one 
estimate' in the case of a slave that is manager, another in the case of a 
slave in a position of some trust, and a third in the case of an utterly worth¬ 
less slave,—one, for instance, that works in chains. (J. 4, 4, 7.) 

When anything has been thrown down or poured out from a lodging, the 
amount for which the actio injuriarum may be brought is fixed at twice the 
damage done. For killing a freeman the penalty is fixed at 50 aurei. But if 
he lives, and it is alleged that he has suffered harm, an action may be 
brought for a fair sum to be fixed at the discretion of the judge. And the 
judge ought to reckon the doctor’s fees and the other outlay required for the 
cure, as well as the wages of labour that the sufferer has lost or will lose 
through being disabled. (J. 4, 5, 1.) 

2. Compensation for aggravated injury ( atrox injuria ). 

(1.) When is an injury aggravated ? 

An injuria is held to be aggravated by considerations—(1) Of the nature 
of the act, as when a man is wounded, or scourged, or beaten with sticks ; or 
(2) Of the place, as when he is injured in the theatre or in the forum or in 
sight of the praetor; or (3) Of the person, hs when it is a magistrate that 
suffers the injuria , or when senators are injured by a person of low degree, 
or a parent by his children, or a patron by his freedmen. For an injury 
to a senator, a parent, or a patron, is held to differ widely from an injury 
done to a stranger or to a person of low degree. (4.) Sometimes too the 
position of a wound aggravates an injuria , when for instance a man is 
struck in the eye. And then it matters little whether it is a paterfamilias or 
a filiusfamilias that is injured, for in both cases alike the injury is held to 
be aggravated. (J. 4,4, 9; G. 3, 225.) 

(2.) Compensation. 

An aggravated injuria is usually assessed by the Praetor. And when once 
he has fixed the amount in which the defendant is to give security to appear, 
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the plaintiff rates the damage at the same sum in his formula; and the judge, 
although he can award a less sum, yet often out of deference to the Praetor 
does not venture on a reduction. (G. 3, 224.) 

3. A person condemned for injuria suffered infamy, as also the person at whose 
instigation it was done. (Paul, Sent 5, 4, 20.) 

4. In cases where the lex Cornelia applied, involving an injury to reputation, the 
defendant was allowed to take an oath and clear the plaintiff’s character, thereby 
escaping punishment. 

5. The actio injwiarum , being penal, could not be brought against the heirs of the 
wrongdoer; and also, herein differing from other penal actions, it covdd not be brought 
by the heirs of the sufferer. (D. 47,10, 13.) 

6 . Prescription. 

When the remedy was given by the edict of the Praetor, no action could be brought 
after one year. But whdn it was given by the lex Cornelia , it could be brought at 
any time; until at a subsequent period, like all personal actions, it was limited to 
30 years. 

7. Concurrence of criminal jurisdiction. 

Lastly, it must be observed that for injuria the sufferer may elect to bring 
either a criminal prosecution or a civil action. If he elects to bring a civil 
action, the damages are assessed as has been said, and they form the penalty 
imposed. But if a criminal prosecution, it is the duty of the judge to inflict 
on the accused a. penalty extra ordinem . Note, however, that a constitu¬ 
tion by Zeno brought in the rule that viri illustres , and those above them, 
may either bring or defend an actio injuriarum through their procurators. 
(C. 9, 35, 11.) Such is its tenor, as may be seen more clearly by referring 
to it. (J. 4, 4, 10.) 

Offences against decency and chastity were punished with relegation, deporta¬ 
tion, or even (for rape) with death. (D. 47, 11, 1 pr. ; Paul, Sent. 5, 4, 4.) Libels 
also were punished with relegation or deportation. (Paul, Sent. 5, 4, 15, 17.) 

Viri illustres .—The officials under the Empire formed a hierarchy, arranged 
in different ranks, the highest of which was the viri illustres . This class embraced the 
Praetorian Prefects, the Urban Prefects, the Masters of the Horse (magistri equitum ), 
and certain others of the highest officials in the imperial household. 
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RIGHTS IN REM TO OTHER HUMAN BEINGS. 

I. —SLAVERY. 


Definition. 

I.— Relation of Slave to his Master. 

Slaverj’ is an institution of the Jus Gentium, by which, contrary to nature, 
a man becomes the property of a master. (J. i, 3, 2.) 

Freedom, in virtue of which men are called free, is the natural right 
(Jacultas) each man has of doing what he pleases, except in so far as he is 
hindered by force or law. (J. 1, 3, 1.) 

According to this definition, a master is the owner of his 
slave. But an examination of the law shows that although the 
nearest legal relation to that between master and slave is 
ownership, yet in several important respects the position of a 
slave was not quite so bad. This will appear from a considera¬ 
tion of the elements of property, as commonly described,—the 
right of exclusive use; the right of destroying; and the right 
of alienating. 

1. Every master had a right to the use of his slave, to all 
the services he was capable of rendering, and to everything 
that the slave, if free, would have acquired for himself. 
(G. 1, 52.) Conversely, the slave himself had no right of 
property. It will be seen afterwards how far, under the name 
of peculium, a sort of customary ownership was allowed to 
slaves, and to what extent it was recognised by law. 

2. The right of destroying. 

Slaves, therefore, are in the power of their masters ; and this by the Jus 
Gentium. For among all peoples alike, as may be observed, masters have 
over slaves the power of life and death, and all a slave’s gains are the 
master’s gains. (J. 1, 8, x 5 G. 1, 52.) 
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Until the Empire, no legal check seems to have been placed 
on this terrible power. During the wl^ole period of the Re¬ 
public, the only security of the slave was the conscience of 
his master and the influence of general opinion. The history 
of the Empire from Claudius to Constantine is marked by suc¬ 
cessive efforts to throw around the slave the shield of law. 
According to Suetonius (Life of Claudius, c. 25), the Emperor 
Claudius was the first to declare the killing of a slave by his 
master to be murder. This was indisputably the law under 
Antoninus PiuS. Claudius is also alleged to have given 
another lesson of humanity, by ordering a slave to become 
free who had been exposed without assistance in illness, but 
had recovered. The lex Petronia (a.d. 61) took away from 
masters the power of compelling their slaves to fight with wild 
beasts, and enacted that this species of cruelty should be adopted 
only as a public punishment for the misconduct of the slave. 
(D. 48, 8, 11, 2 ; D. 18, 1, 42.) The sale of a slave for such 
a purpose subjected both buyer and seller to punishment. 
(D. 48, 8, 11, 1.) Hadrian (Spartianus in Hadrian, c. 18) abo¬ 
lished the private prisons ( ergastula) in which masters were 
accustomed to immure their slaves, fie banished a woman for 
five years who had been guilty of great cruelty towards her 
female slaves. (Mos. et Rom. Legum Collat. 3, 3, 4.) He also 
made castration of a slave, as well as of a freeman, a capital 
crime, even when the act was done with the consent of the 
slave. The age of Antoninus Pius is also marked by a distinct 
advance in humanity. 

But now no subject of ours is allowed to treat his slaves with a cruelty 
that is legally groundless and excessive ; for by a constitution of the 
late Emperor Pius Antoninus, he that without cause kills his own slave, is to 
be punished equally with him that kills the slave of another. And even too 
great severity on the part of masters is checked by a constitution of the same 
Emperor. For, when consulted by certain provincial governors in regard to 
slaves that flee for refuge to some sacred building, or to the Emperors' sta¬ 
tues, he gave command that, if the master's cruelty seemed beyond endur¬ 
ance, they should be forced to sell the slaves on favourable terms, and have 
the purchase-money given them:—a righteous decision ; for it is for the public 
good that no man abuse his property. [For we ought not to abuse our 
rights ; and on this very principle spendthrifts are interdicted from manag¬ 
ing their own possessions.] And the words of that rescript sent out to /Elius 
Marcianus are these :—“ The masters' power over their own slaves ought to 
remain unimpaired ; nor ought any man to lose his lawful rights. But it is 
the masters' interest that relief be not denied to the victims of cruelty or 
starvation, or of unbearable ill-usage ( injuria ): for they implore it on good 
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grounds. Therefore look into the complaints of the slaves of Julius Sabinus’ 
household that have fled for refuge to the Emperors* statues ; and if you find 
that they have been too harshly treated, or subjected to shameful ill-usage, 
order them to be sold, with this reservation, that they are not again to fall 
under the power of their present master. And let Salvinus know that, if he 
evades this constitution of mine, his misconduct shall be severely visited.” 
* (J. i, 8, 2 ; G. i, 53.) 

Another rescript of the same Emperor deserves notice : it is 
addressed to one Alfius Julins (Mos. et Rom. Legum Collat. 3, 3, 
5-6), and is related by Ulpian. It provides that, if a master 
treat his slave with great severity, or exact oppressive services, 
or neglect to give him a sufficiency of food, he shall # be com¬ 
pelled to sell the slave. Finally, Constantine attempted to mark 
off the narrow line that separated homicide from death through 
flogging. The rule is clearly stated by Paul (Mos. et Rom. 
Legum Collat. 33, 2, 1). If the slave dies from a flogging, the 
master is not guilty of homicide, unless he intended to kill the 
slave. The use of a deadly weapon was conclusive evidence of 
such intention. (C. 9, 41, 1; C. Th. 9, 12, 2.) 

3. The right of alienating the slave. A slave could be 
Bold, pledged, bequeathed, or dealt with exactly like any 
other property. It is interesting, however, to observe that 
regard was had, in selling lots of slaves, to the claims of 
relationship. Seneca tells us that, in public auctions, brother 
ought not to be separated from brother. (Seneca, Controv. 
9, 3.) "When a partition of property took place, Constantine in¬ 
troduced the humane principle of keeping together children and 
parents, brothers and sisters, wives and husbands. (C. 3, 38,11; 
C. Th. 2, 25, 1.) The same principle was observed in the parti¬ 
tion of inheritances. In another class of cases, similar deference 
was paid to natural feeling. Thus, if a family of slaves were 
sold, consisting of father, mother, and children, and some of 
them were suffering from disease, such as gave the buyer the 
right to return them, the buyer was allowed a choice of keeping 
all, or sending all back, but he was not allowed to break up the 
family. (D. 21, 1, 35 ; D. 21, 1, 39 ; D. 32,1, 41, 2.) 

4. It was a consequence of the relation between master and 
slave that neither could bring against the other any civil action, 
even for delicts. 

If a slave wrongs his master, no action arises. For between a master 
and a person in his power no obligation can arise. And therefore, 
also, if the slave passes under another’s power, or is set free, still neither 
against him nor against his new master, in whose power he now is, can any 
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action be brought. Whence it follows, that if another man’s slave wrongs 
you, and afterwards comes to be under your power, the action falls 
through ; for under the changed circumstanced it cannot be maintained. 
And therefore, even, though he passes out of your power, you cannot bring 
an action; just as a slave that has been wronged by his master cannot 
bring an action, not even when set free or transferred to another, against his 
master. (J. 4, 8, 6.) 

II.— A Slave was a Person. 

Mtich, and somewhat unprofitable, discussion has taken place 
as to whether a iSlave was a person. So far as the language of the 
Roman Law is any authority, there can be but one answer to the 
question. Both Gaius and Justinian include slaves among per¬ 
sons (de personis), and that is conclusive as to the Roman use ot 
the word. But apart even from usage, the question cannot be 
called perplexing. If we throw out of account the case of cor¬ 
porate bodies, which are called persons in a figurative sense, 
there can, in law, be only three meanings of the word •’* person.” 
A person may be defined—(1) as simply a human being; or (2) 
as a human being upon whom are imposed legal duties ; or (3) as 
a human being who enjoys rights. In the second acceptation 
of the word,- a slave was a person in the sphere of the criminal 
law, although scarcely so in the civil law. In the third meaning, 
as has been pointed out, a slave had a right to protection from 
harm, and so was a person even within the sphere of the 
civil law. The language of the jurisconsults requires us to 
enlarge the word person so ap to include slaves; the distinction 
they drew was, a slave had no caput . (J. 1, 16, 4.) They meant 
that he had not freedom, citizenship, nor any family rights ; all 
which constitute the chief heads (caput) of status. (Austin, 
Jurisp. 364, 740.) 


III.— Origin of Slavery.. 

Slaves (servi) are so called, because victorious generals order the 
prisoners to be sold, and so save them alive (servare) instead of killing 
them. They are called mancipia also, because they are taken from the 
enemy by the strong hand ( manu ). (J. i. 3. 3.) 

The theory expressed by the Roman jurists, and taken from 
their writings into the Institutes, assumes a historical fact as an 
explanation of a social anomaly. Capture in war was a recog¬ 
nised mode of acquiring slaves, and this was projected into the 
past as the sole and exclusive origin of the inequality of slavery. 
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Whether they were justified in doing so has been disputed 
(Maine’s Ancient Law,jp. 163); but the main interest attaching 
to their explanation is the light that it throws upon their notion 
of the rights of belligerents. In modern times, the principle has 
been accepted by all civilised nations, that the employment of 
force against an enemy is no further justified than is required by 
his resistance; but in ancient times the state of war seems to 
have been regarded as destroying all moral ties, and leaving 
the vanquished entirely at the mercy of the conqueror. If the 
victor might without blame take the life of his prisoner, much 
more might he take his liberty. Slavery was thus held up as 
a mitigation of the horrors of war. 

The contrast drawn between the law of nature and the 
law of nations is nowhere so sharply defined as in regard 
to slavery. In Greece, the distinction between natural law 
and law created by men, was one of the favourite subjects of 
disputation from the Sophists to Aristotle. The Stoics took 
up the law of nature as one of the forms of expressing their 
moral ideal. From them the conception found its way into 
Roman law, and thus Ulpian (D. 50, 17, 32) assigns to 
natural law the doctrine of the equality of all men. In 
several instances the jurists undoubtedly looked on the law 
of nations as containing the rules that nature prescribes; 
but in the present case, Florentine opposes the dictate of 
equality, ascribed to natural law, to the universal practice of 
all the nations with which the Romans had come in contact. 

The justification of slavery that satisfied the classical jurists 
and Justinian, was known to Aristotle, without obtaining his 
approbation. To him the performance of the manual labour of a 
state by slaves seemed as much in the course of nature, as the 
use of hired labour and the separation of capital and labour 
appear to a modern economist. He acknowledged, indeed, 
that the relation of master and slave had not been all that could 
be desired, and that no one had been able to hit the happy 
medium in treating his slaves so as to avoid tyranny while yet 
securing obedience; but he pointed out that there must be a 
class of persons to do manual labour, whose bodies were fit for 
the purpose, and whose minds were fit for nothing better; and 
that it was no less an advantage to themselves than to 
their masters that they should be under government. Hence 
a typical family resolved itself, according to Aristotle’s views, 
into three elements—the herile or working, the nuptial, and the 
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paternal or governing. To employ an analogy of a kind that 
did not seem to Aristotle unworthy of .being regarded as an 
argument, the master ought to govern the slave just as the 
soul ought to govern the body. This theory, implying as it 
did a natural fitness of the slave for the servile condition, was 
of a more conservative tendency than the hypothesis of the 
Roman jurisconsults, and afforded no stimulus to the process 
of manumission. 


• IV.— Degrees of Slavery. 

In the condition of slaves there are no degrees, but among freemen 
many. For they are either born free ( ingcnui ), or made free \libcrtini). 
(J- i, 3, 5-) 

The Institutes, quoting Marcian (D. 1, 5, 5, pr.), affirm that 
there are no degrees of slavery. But the statement is not quite 
►accurate. Convicts were called slaves {serin poenae ), without, 
in every respect being treated as such. A more important 
class is passed over in silence in the Institutes, as also in the 
Digest, but is revealed to us in the Code—the coloni inquilini , 
and adsenptitii or censiti. These were serfs, enjoying a certain 
amount of personal freedom, but fixed to the soil, compelled to 
cultivate it, and inseparable from it. Asa link between the 
slavery of the ancient world and the modern system of free 
contract, the colonists possess a high interest, although, unfor¬ 
tunately, our information regarding their origin is very scanty. 
The first notice of them in the Code is in some constitutions of 
the Emperor Constantine. He made an enactment for the 
recovery of fugitive colonists A.D. 332 (C. Th. 5, 8, 1), and 
imposed a fine on those who knowingly harboured any of 
them. As timo rolled on, new constitutions were issued, the 
principal of which are to be found in the Code. (C. 11, 47 ; C. 
11,49; C. 11, 50; 0.11, 51; C. 11, 52; C. 11,63.) 

Those serfs were distinguished from slaves, and classed as 
free-born (ingenui); but they could not remove from the place on 
Which they were born, nor could they be sold apart from the 
land. (C. Th. 13, 10, 3.) They paid a rent to their owner, 
generally in kind. (C. 11, 47, 5.) The amount of the rent was 
fixed by custom. (C. 11, 48, 1.) A distinction existed among 
those serfs. Those called free colonists, coloni liberi or tributarii, 
inquilini (C. 11, 47, 12; C. 11, 47, 18), had rights of property as 
against the owner of the land, and were subject to few or no 
obligations beyond payment of the customary rent. (0. 11, 48, 

B 
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1.) The other class, adscriptitii or cen&ili , had no property, and 
all their acquisitions \yere treated as pecu'lium, the ownership of 
which belonged to their masters. 

A constitution of Anastasius (C. 11, 47, 18) throws some 
light on the origin of this institution. It appears that a person 
who remained as a colonist for thirty years retained his pro¬ 
perty, but fell in other respects into serfdom. (C. 11, 47,23, 1.) 
The usual mode, however, in which the state of serfdom was 
created, was birth. There were some doubts as to the exact 
rules to be followed, and Justinian declared (Ok 11, 47, 21) that 
the rules determining the status of slavery should apply. If 
the mother was a colonist, inquilina or adscriptitia , the child 
followed her condition, whatever the status of the father. In 
like manner, if the mother was free the child was free, although 
the father were an adscriptitius or inquilinus. In this last case 
the father might be whipped by public authority and taken 
away from the woman, but. still the children were free. 

Rights and Duties. 

A. Rights of the master. 

As against third persons, the master’s rights may be summed 
up under two heads; (1) a right to the exclusive possession; 
and (2) to the exclusive use of the slave. 

I. Offences against possession. A slave was ranked as an 
object of moveable property, and might therefore be the 
object of theft or robbery. These offences will be more 
conveniently discussed under the law of ownership ; but at this 
stage an offence peculiar to the law of slavery may be 
noticed—harbouring a runaway slave ( refugium , absoondendi 
causa , servo pracstare). (D. 11, 31, 2.) 

It was an offence, exposing the wrongdoer to a penalty of 
double the value of the slave, to give refuge to a runaway 
slave, unless the motive was simple humanity for the slave, or 
some other adequate reason. (D. 11, 3, 5.) In addition to this 
provision under an edict of the Praetor, a Senatus Consultum 
imposed a fine, but gave pardon to those who, within twenty 
days, gave up the slave to the master or a magistrate. 
(D. 11,4, 1, 1.) . • 

II. Offences against the usefulness of a slave. Here again a 
slave, like other moveable property, was susceptible of damage; 
but in two ways a telave might be the object of a somewhat 
different wrong. 
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1. Corrupting a slave. 

This is the offence of persuading a slave intentionally to do 
' something that impairs his value. The Praetor says, “ If it be 
alleged that a man has harboured a slave, male or female, 
belonging to another, or that he has with wrongful intent 
persuaded the slave to do anything to change him or her for 
the worse, against that man I will give a remedy for double 
the loss in the case.” 1 It is, therefore, an offence to solicit a 
slave to do or conceive any mischief,—as to commit an injuria , 
or theft, or to ^un away, or to corrupt another man’s slave, 
or to waste his time going to public shows, or to be seditious, 
or to interfere with his master’s accounts (D. 11, 3, 1, 5), or to 
be disrespectful (D. 11, 3, 15) or contemptuous towards his 
master. (D. 11, 3, 2.) 

2. Injuria done to a slave. 

No injuria is regarded as an injuria to the slave himself, but always as 
an injuria to the master through the slave. Nor does it stand on the same 
footing as an injuria done to us through our children and wives. For 
aggravated offences only arc recognised,—open affronts to the master. If, for 
instance, one scourges a stranger’s slave, for this case an action {formula) 
is provided. But if he only reviles the slave in public (< convicium ), or strikes 
him with his fist, no action is open to the master [no formula is provided, * 
nor is one readily granted.] (J. 4, 4, 3 ; G. 3, 222.) 

1 

An injuria is pre-eminently an affront to the dignity, of the 
person; but a slave is so abject a creature, lie lias so little of 
the dignity of a freeman, that there is nothing to take away, 
nothing to diminish, nothing susceptible of contumely or 
injuria . Such is the starting-point of the Roman law. To a 
slave, as such, no injuria could be done. 

In two ways harm might be done to a slave. He might 
be lamed or lose his eye, and so be less useful as a labourer; 
in other words, he might suffer the same kind of damage 
as any other species of property—a loss of utility or value. 
But a different kind of injury might be perpetrated. It 
was a point of honour with masters to reserve all ill-usage ot 
their slaves to themselves, and to punish those who assaulted 
or insulted their slaves. ^ The slave might, therefore, be viewed 
as a mechanical medium through which an insult could bo 
transmitted to his master. In short, an injury to the slave 


1 Ait PrcBtvr. Qui servurn servamve alienum alienamvt recepisae, persuonaaeve quid 
ei dicetur dob malo, quo eum , eamve deteriorem faceret; in eum quanti ea res erit, in 
duplum judicum dabo. (D. 11, 3, 1, pr.) 
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might be intended as, and therefore might be, an injury to the 
master. 

Illustration. 

Stichus, a slave belonging to Semproniug, represents himself as a slave of Titius, 
or as a freeman, and is struck by Seius. Mela (temp, Tiberius) says, that inasmuch 
as Seius did not know that Stichus was the slave of Sempronius, he could not have 
meant to insult Sempronius; and if Seius would not have Htruck Stichus had he 
known who his master really was, he cannot be sued for injuria . (D. 47, 10, 

15, 45.) 

Such was the position of a slave according c to the rules of 
the civil law ; but the Praetor introduced a more liberal legis¬ 
lation. He gave an action to the master, when his slave had 
been whipped or subjected to torture without his consent by 
another person, even when the wrongdoer did not intend to 
insult the master. When the injury was trifling, as a mere verbal 
insult, the master had no action, unless by leave of the Praetor, 
or unless the insult were meant for him. (D. 47, 10, 15, 35.) 1 
Ulpian states the case thus: If a slave is struck lightly or 
only abused, the Praetor will refuse to give an action to the 
master. If, however, his good name is seriously hurt by some 
act or writing, the Praetor will compare the position of the 
slave with the nature and extent of the injury, and decide 
accordingly to give or refuse an action. Thus it makes a 
material difference whether the slave is in a position of trust 
or confidence, as an overseer ( ordinarius ) or steward ( dispen - 
sator ), or whether ho is a household drudge ( mediaslinus ), or 
of bad character. (D. 47, 10, 15, 44.) This was the furthest 
limit of humanity that the Roman Law reached. For severe in¬ 
juries, the master always, the slave never, had a remedy; for 
trifling insults, the master had an action only when the slave 
was made the medium of aji insult to himself. 

These principles will serve to explain the following passages 
from the Institutes :— 

If an injuria is done to a slave owned in common, it is fair to assess the 
damage, not according to the share each owns, but according to the posi¬ 
tion (persona) of the masters : for the injuria is done to them personally. 
(J- 4, 4, 4*) 

This rule, which proceeds upon the distinction between contumelious injury just 
explained, and damage diminishing the usefulness of property, is opposed to a state¬ 
ment taken from Paul in the Digest. (D. 47, 10, 16.) 

1 (D. 47, 10, 15, 34.) Prcetor ait: Qui servum alienum adversus bonoa mores verber- 
avisse deve eo, inju&su domini, quacstionem habuisse dicetur , causa cognita, judicium 
dabo. 
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But if Titius has the usufruct in the slave, Maevius the ownership, then 
the injuria is looked on as done to Maevius. (J. % 4, 4, 5.) 

The distinction between usufruct and ownership will be explained fully hereafter; 
for the present it is enough to observe that a person who has a usufruct has for a 
limited time (generally for his life) all, or nearly all, the rights that the owner has to 
the'use and services of the slave. 

But if an injuria is done to a freeman while in good faith in your service, 
no action will be granted you, but he will be allowed to proceed in his own 
name ; unless, indeed, it was to affront you that he was beaten, for then to 
you also an actio injuriarum is open. And the same rule applies to another 
man's slave while, iji good faith, in your service: for whenever an injuria 
is done to him in order to affront you, then you are allowed an actio 
injuriarum . (J. 4, 4, 6.) 

This passage, taken from Ulpian (D. 47, 10, 15, 48), omits the final statement that 
the Bame rule applies to the case of usufruct. When a slave held in usufruct, or while 
really belonging to another, believed by the possessor of the slave to be his own (Aorta 
fide), was made the channel of contumely to the person to whom, for the time, his 
services were due, the action was brought by the person injured, not by the owner. 
But if the injury to the slave was more to him than to the master, then an action 
could be brought by the true owner, and not by the bona fide possessor or the usu¬ 
fructuary. 

B. Duty of master in respect of wrongs done by his slave. 

A wrong done to a slave was regarded solely as a wrong to 
the master; in like manner, a wrong done by a slave was con¬ 
sidered only as a wrong done by the master. Within the 
sphere of criminal law, the responsibility of the slave was 
recognised; but in the civil law his personality in respect of 
third parties was submerged in that of his master. 

The misdeeds of [a filiusfamilias or] a slave, such as theft [bona vi rapla , 
damnum ] or injuria , give rise to actiones noxales . But in them the [father 
or] master [if he loses] is allowed to elect whether he will pay the damages 
assessed, or surrender the wrongdoer ( noxae dedere). By noxa is meant the 
body that has done the harm ( nocuit)y that is, the slave. Noxia , again, is 
the misdeed itself—the furtton for instance, the damnum y the rapina y the 
injuria. With perfect reason, the surrender of the offending body was made 
full satisfaction. For it was unjust that the offender’s wickedness should 
bring on the [parents or] masters any loss beyond that of the offending 
bodies. (J. 4, 8, pr.; G. 4, 75.) 

The statement of the text applies when the wrongful act 
was done spontaneously by the slave, and had not received the 
sanction of the master. When a slave, with the knowledge of 
his master, kills another slave, the master must pay the whole 
damage, as if he had done the wrong himself, and he cannot 
escape by merely surrendering the slave. (D. 9, 4, 2; D. 9, 
2, 44, 1.) The master is directly responsible, even when he 
does not encourage the slave, if he knows what he is doing, 
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and has the power to prevent him. (D. 9, 4, 4; D. 50, 17, 50*; 
D. 9, 2, 45, pr.) # 

(1.) For what wrongful acts of the slave is the .master re¬ 
sponsible ? His responsibility extends not merely to the delicts 
enumerated in the Institutes (theft, robbery, damage, injury), 
but also to other acts of force, fraud, or mischief. When a 
fraud not falling within the law of contract has been committed 
by a slave, the master can be sued, the slave being a noxa, 
(D. 4, 3, 9, 4.) The slave is also a noxa when he has corrupted 
another’s slaves (D. 11, 3, 5, 3), or forcibly released a man who 
has been summoned before the Praetor, and is in the custody 
of a complainant (D. 2, 7, 1, 1), or has thcftuously cut down 
another’s trees. (C. 3, 41, 2.) 

(2.) Limitation of the master’s responsibility. If the master 
ceased to own the slave, he also ceased to be responsible. 
This was a consequence of the rule that the master could free 
himself by surrendering the slave. Hence the saying, the 
responsibility follows the slave : Noxa caput sequitur. 

All noxales actiones follow the person {caput). For if [your son or] your 
slave has done a wrong ( noxia, noxa), as long as he is in your power {potestas), 
it is against you the action lies : or if he passes into another’s power, then 
against that other. If he is set free [or becomes sui juris], the action must 
be brought against him directly, and there is no longer room for a surrender 
{noxae deditio). And conversely, a direct action may be changed into an 
actio noxalis. For if a free man does a wrong (noxia), and thereafter 
becomes your slave [if a paterfamilias does a wrong (noxa), and thereafter 
suffers himself to become your son by arrogatio, or is made your slave]—and 
this may happen in some cases, as we have laid down in the First Book 
—at once the action, hitherto direct, becomes a noxalis actio against you. 
(J. 4 , 8 , 5 ; G. 4, 77 -) 


Illustrations . 

'Stichus, a slave of Maevius, commits a theft. MaeviuB sells him to Sempronius. 
It is against Sempronius that the remedy lies. (D. 9, 4, 7.) 

Stichus corrupts another man’s slave, and is abandoned by his master Titius. Titius 
ceases to be responsible. (D. 9, 4, 38, 1.) 

Stichus, after running away from his master Titius, commits a robbery. So long 
as Titius does rot recover possession of Stichus, he is not responsible. (D. 9, 4, 21,3 ; 
Paul, Sent. 2, 31, 37.) 

Stichus, a slave of Sempronius, commits a theft, and, before any action is brought 
against his master, dies. Sempronius cannot be sued. (D. 9, 4, 42, 1.) 

Stichus has been pledged by Balbus with his creditor Titius, and, while held in 
pledge, insults Sempronius. Balbus the owner is responsible, not Titius the creditor. 
(D. 9, 4, 22, 1.) 

Maevius gives his slave Stichus on loan to Caius, and Stichus commits a theft The 
remedy is against Maevius the owner, not against Caius the borrower. (D. 9, 4, 22, pr.) 
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According to the statement of the text, a slave might be sued 
after manumission for delicts committed, by him while a slave. 
But he was exonerated when he acted under the orders of his 
master, for then he was only an agent of the master, who 
remained answerable for the whole damage. (D. 44, 7, 20.) 

Illustrations . 

Stichus, in a brawl arising out of a lawsuit, assaults a person at the request of his 
master. Stichus is manumitted. The master may be sued as the instigator of the 
assault, but Stichus cannot.' (D. 50, 17, 157, pr.) 

Stichus, after committing a robbery unknown to Macvius his master, prevails upon 
Maevius to manumit him. Stichus may now be sued, [noxa caput scquitur .] (0. 4, 
14, 4 ; ) 

Stichus commits a theft, and his master Julius coming to learn it, manumits him 
in order to escape responsibility. In this case the wronged party has a choice ; either 
Stichus may be sued or Julius, but not both. (D. 9, 4, 12; D. 47, 2, 42, 1.) But if 
Stichus offered to defend the action, the master (Julius) escaped. (D. 9, 4, 24.) > 


Investitive Facts. 

A. Investitive Facts ascribed to the Law of Nations (jus 
gentium ). 

I. The offspring of a female slave belong to her master. 
Ancilla is any female slave. Verna is any slave, male or female, 
born in the master’s house. 

This rule, is but a particular example of one of much 
wider application, governing the determination of Status y 
and which may be thus briefly stated: children born in wed¬ 
lock have the same status that the father had at the moment 
of conception; children born out of wedlock have the same 
status as their mother at the moment of birth; but, in favour of 
liberty, a qualification was made, that if a mother was free at 
any moment between the conception and birth of the child, the 
child should be free. (Paul, Sent. 2, 24, 1-3 ; D. 1, 5, 19.) 

The decision, that if a female slave conceives by a Roman citizen, and is 
set free before childbirth, then the offspring is born free, is a dictate of 
natural reason. And so if the mother is free at the time of their birth, the 
children are free. Nor does it matter by whom the mother conceived them, 
even though she was then a slave. The status of children regularly (legitime) 
conceived is determined by the time of conception, of children irregularly 
(illegitime) conceived, by the time of birth. (G. i, 89.) 

And with these rules the rule of the Jus Gentium agrees that the offspring 
of a slave-girl and a freeman is a slave, while the offspring of a free woman 
and a slave is free. (G. 1, 82.) 

If the mother is free and the father a slave, the offspring is none the Jess 
free-born (ingenuus); and so, too, if the mother is free, while from the loose- 
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ness of her character there is uncertainty as to who is the father. And it is 
enough that the mother is Iree at the time of the birth, although a slave 
when she conceived. And'on the other hand, if she is free when she con¬ 
ceives, and becomes a slave before childbirth, it is held that the^offspring is 
born free, because the mother’s misfortune ought not to harm a child still in 
the womb. And hence this question has been raised,—If a female slave, while 
pregnant, is set free, and again becomes a slave before childbirth, is the 
child a slave or free ? And Marcellus is of opinion that it is born free, for it is 
enough for a child in the womb that the mother was free at any intervening 
time. And this is true. (J. i, 4, pr.) 

The same general rule was applied to determine whether 
a child was a Roman citizen or an alien ( peregrinus ). (See 
Appendix to Slavery.) 

II. Persons captured in war are made slaves. (J. 1, 3, 4.) 
The capture must, however, be in war between belligerents. 
The forcible seizure of freemen by brigands or pirates did 
not constitute a legal capture giving a lawful title to them as 
slaves. Such captives remained free in law. (D. 49, 15, 24; 
D. 49, 15, 19, 2.) 

B. Investitive facts special to the Roman Law {Jure Civili ). 

I. A Roman citizen who evaded inscription on the census 
(and thereby his military duty) lost his liberty (Cicero pro 
Caecina, 34). The quinquennial census was a republican insti¬ 
tution, which ceased under the Empire. (Ulp. Erag. 11, 11.) 

II. A thief taken in the act {fur manifestus) was by the law of the XII 
Tables punished capitally. For if free, he was scourged, and adjudged to 
the man from whom he had stolen. (G. 3, 189.) 

This cause of slavery was extinguished when the Praetor 
substituted a penalty of fourfold the value of the thing stolen. 

III. A judgment creditor (by the XII Tables) could take 

his debtor as a slave if he were unable to discharge his debt. 
(Aul. Gell. 20, 1.) ’ 

IV. The reduction of free women into slavery by the Senatus 
Consultum Claudianum. This enactment is said by Tacitus 
(Ann. 12, 53) to have been made in the reign of Claudius. It 
was abrogated by Justinian. (C. 7, 24, 1.) 

And under the Senatus Consultum Claudianum there was a wretched 
mode of acquisition, per universitatem , viz. this :—When a free woman, in 
the frenzy of her passion for a slave, lost by that Senatus Consultum her very 
freedom, and with her freedom all her substance. But this we held unworthy 
of our age, and have therefore blotted it out of the laws of our state, and 
given it no place in our Digest. (J. 3, 12, 1.) 

The reason assigned for this enactment by Theophilus was 
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that such connections interfered with the work of the slave. 
The master of the slave could send % to any free woman 
cohabiting with his slave, and require hex*, in the presence of 
seven witnesses, to withdraw herself from his society. If she 
refused, a second, and even a third, formal warning ( denuntiatio ) 
was to be given. If the woman persisted in the cohabitation, 
the master could go before the Praetor or President of a 
Province (Paul, Sent. 21 A , 17), who, if satisfied of the facts as 
alleged, adjudged the woman to the master as his slave, with 
all her property 

V. Certain convicts were regarded as slaves {servi poenae). 

Those condemned to fight with wild beasts were considered 

as slaves (D. 48, 19, 8, 11); but this punishment was sup¬ 
pressed by Constantine (C. 11, 43, 1). In the time of Justinian, 
prisoners sent to the mines {in metallum ), or to help the miners 
{in opus metalli ), were called slaves without a master. Hence 
even the Fiscus did not acquire any legacy left to them. 
(D. 48, 19, 17; D. 49, 14, 12.) The punishment of the mines 
was for life; those sent to aid the miners were not sentenced 
for life; and the children of women suffering the lighter 
punishment were freeborn. (D. 48, 19, 28, 6.) Justinian (Nov. 
22, 8) abolished the class of servi poenae , and prohibited the 
infliction of slavery as a punishment for crime. 

VI. The ingratitude of a freedman to his patron. 

The duties of freedmen {liberti) to their patrons will be 
explained hereafter. 

During the .Republic a recission of liberty was unknown. 
In the time of Nero, the utmost severity that could be wrested 
from the Senate was the l'clegation of undutilul freedmen. 
Claudius ordered a freedman who had brought a false accusa¬ 
tion against his patron to become again his slave. (D. 37, 14, 
5.) Commodus sanctioned the same punishment as a last 
resource to break a recalcitrant freedman. (D. 25, 3, 6, 1.) 
From Ulpian and Paul we learn that it was seldom, and only 
for very grave offences, that a freedman forfeited his liberty. 
(D. 37, 14, 1; D. 4, 2, 21.) Constantine (C. 6, 7, 2) established 
the severe law that even for slight breaches of duty a 
freedman might be taken back into slavery, although we learn 
from a constitution of Diocletian and Maximian (C. 7, 18, 30) 
that a mere want of reverence {obsequium) was not enough to 
cause a forfeiture of liberty. The law was left in this state by 
Justinian. 
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VII. The fraudulent sale of a freeman. 

A man may be made a slave by the civil law ; as when a freeman over 
twenty years of age suffers himself to be sold in order to get a share of the 
price. (J. i, 3, 4-) 

This law seems to have been established by Hadrian 
(D. 40, 14, 2, pr.) as a protection to purchasers. It was a rule 
of law that a sale of a freeman was void. Advantage was taken 
of this rule for the purpose of fraud. Two persons conspired 
together,—one of them represented the other as his slave, 
sold him, and got the price. Thereupon the person sold insists 
that the sale is void because he is freeborn. To check this 
fraud the above law was made. Freedom was not, however, 
rashly taken away, and it was only when four conditions 
concurred that the person fraudulently sold lost his liberty. 

1. The person sold must not be under twenty years of age. 
But if a person just under twenty sells himself, and after 
reaching that ago shares his price with his confederate, he is 
made a slave. (D. 40, 12, 7, 1.) 2. The person sold must 
have entered into the sale with the intention of sharing the 
price, and have actually done so. (D. 40, 18, 1; C. 7, 8, 1.) 
But if he restored the price to the purchaser, ho was generally 
allowed to recover his freedom. (D. 40, 14, 2, pr.) 3. The 
person sold must have known that he was free. (C. Th. 4, 8, 
2.) 4. The buyer must have been ignorant that he was free. 
(D. 40, 12, 7, 2 ; D. 40, 12, 33.) 

Divestitive Facts. 

First, Liberation of slaves by the voluntary act of their 
master (manumissio). 

Manumission is the giving a slave his freedom ; for as long as any one is 
in slavery he is placed under the manus and potestas of his master, and 
manumission frees him from the potestas . It takes its rise from the Jus 
Gentium . For by the Jus Naiurale all were born free, and no manu¬ 
mission was known, since slavery was unknown. But after slavery came in 
by the Jus Gentium there followed the boon of manumission. And though 
nature gave all the one name of man, the Jus Gentium has divided men into 
three sorts :—Freemen ; and their opposite, slaves ; and a third sort, freed- 
men {libertint), wfio have ceased to be slaves. s (J. 1, 5, pr.) 

The forms of manumission varied at different times, and they 
may be arranged in three periods. The first period embraces 
the whole of the Republic; the second, tho Empire; while the 
changes made by Justinian form an epoch different from both. 
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This division is nearly, although not quite, exact. During the 
Republic, the modes of manumission were Formal, either by 
means of a fictitious law-suit, or by the solemnities of the 
testament. They had the double effect of releasing a man 
from slavery, and making him a Roman citizen. These two 
effects were not necessarily conjoined. One might be free 
without being a Roman citizen. But the ancient law con¬ 
templated no other manumission than that which added to the 
roll of citizens and soldiers. The state was represented by 
means of its magistrates or assemblies as a consenting party 
to the manumission, and hence this species of manumission is 
often called PUBLIC ( legitima , solemnis , just a manumissio). 

If a master, without resorting to one of these ancient 
solemnities, expressed in the presence of witnesses (inter 
amteos) his intention to give freedom to his slave, and 
followed up this declaration by allowing the slave to dwell in 
freedom, in strict law the indulgence and good intentions of 
the master availed the slave nothing. Unless manumitted in 
proper form, he remained a slave, and‘equally so if the act 
of manumission were imperfectly performed. The hardship, 
however, of turning back into slavery a man allowed to live in 
freedom by his master, merely on account of a technical flaw 
or defect, is obvious; but it was not until after considerable 
experience of the injustice of the law, if we may trust Tacitus 
(Tac. Ann. 13, 27), that the Praetor interposed. The mode 
and extent of his intervention are characteristic. He went just 
so far as was necessary to satisfy the conscience, to prevent 
the scandal of a man openly enfranchised being again, at the 
caprice of his master or master's heir, dragged back into 
slavery ( Cervidii Scaevolae (?) Fr. Dosith , 5) ; but he went no 
further, and gave the half-enfranchised slave no rights of 
property. He secured him personal freedom, but nothing more. 
Such continued to be the law until A.D. 19, when by the lex 
Jania Noriana all slaves, whoso personal freedom was 
guaranteed by the Praetor, were raised to the condition of 
Latin colonists. (See Book II. Div. II., T^atini Juniani .) 

During the Empire, from A.D. 19 , an informal manumission 
operated as a divestitive fact in regard to slavery, but not as an 
investitive fact of citizenship. . Formal manumission continued 
to exist, and to raise the slave to the dignity of Roman 
citizenship. These two kinds of manumission—the formal and 
the informal—co-existed down to the time of Justinian. Long 
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previously, however, in the reign of Caracalla, the privileges of 
citizenship were extended to all the subjects of the Emperor. 
Justinian finally enacted that a slave, whether manumitted 
formally or informally, should be a citizen; and thus the class 
of Latini Juniani and the distinction between formal and 
informal manumission passed away. There are accordingly three 
stages to remark in the history of manumission. In the first, 
the forms of manumission were strict and ceremonial, and they 
conferred the title of citizen; in the second, the inconveniences 
arising from a strict adherence to these forms became a serious* 
evil, and through the edict of the Praetor and the lex Junia 
Norlana slaves released by their masters informally were 
protected in their liberty and raised to the condition of Latin 
colonists; lastly, the ancient forms were virtually abrogated, 
and any expression of the master’s will, if attested as required 
by law, sufficed to liberate the slave. 

Another distinction between formal and informal manumis¬ 
sion is worthy of remark as illustrating the peculiar narrowness 
and formalism of the ancient law. If a slave were formally 
manumitted, although the master were induced to do so 
by fraud or compelled by force, the manumission was 
nevertheless valid. A master, who, being threatened with 
death, consented to authorise the inscription of his slave on 
the census, could not rescind the act, and had no remedy but 
an action for damages against the person who threatened him. 
(D. 4, 2, i*, 2.) According to a rescript of Gordian, a master 
under twenty years of age, who was fraudulently induced to 
manumit a slave, could not rescind the manumission, and 
could only sue the person by whose fraud he was led to 
prejudice his interests. (C. 2, 31, 2 ; C. 2, 31, 3.) But an 
informal manumission, inasmuch as it derived all its efficacy 
from its being the free act of the master, was void if it were 
procured by force or fraud. This distinction may be compared 
with, the law relating to formal and informal contracts. (Book 
II. Div. I. Sub-div. II.) 
a. Modes of Manumission. 

a. Formal Manumission. 

I. By the vindicta (per vindictam ). 

The name vindicta is given either from the rod employed by 
the lictor in the ceremony, or, as Theophilus says without any 
probability, from one Vindicius, who gave information of a con¬ 
spiracy, and was rewarded by being the first to enjoy a public 
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manumission. It was a fictitious suit brought before one of 
the higher magistrates (consul, praetor, proconsul, or president 
of a province—C. 7, 1, 4), in which judgment was given in 
favour of the liberty demanded on behalf of the slave with the 
consent of the master. The ceremony did not require to be 
in court. 

Masters can manumit slaves [over thirty] at any time ; even on the street, 
when, for instance, the praetor, or proconsul, or provincial governor is going 
to the bath or the theatre. (J. i, 5, 2 ; G. 1, 20.) 

The part of*the adsertor libertatis ,—the plaintiff in a suit for 
freedom,—was taken by the lictor. The master laid hold of the 
slave’s hand, or some other part of his body, and said, “ I wish 
this man to bo free; ” and thereupon turned him round and let 
him go. (Livy, 34, 16.) A rod ( vindicta or festuca) was then 
laid on the slave by the lictor, and the Praetor said to him, 
“ I declare that you are free by the Law of the Quirites ; ” and 
to the lictor, " According to your plea, as I have given judgment, 
behold, he is given to you.” The lictor then touched the slave 
with the rod. In the time of Hermogenian (circ. A.D. 287) the 
solemn words were unnecessary (D. 40, 2, 23); and Ulpian tells 
us that in his time even the presence of the lictor was not 
essential. (D. 40, 2, 8.) 

Corporations (civitates, collegia , &e.) could not manumit their 
slaves by the vindicta , because it was a ceremony in which the 
master himself must appear, and could not act by an agent 
(procurator ). But Diocletian and Maximian refer to a lex 
Vestilndici (passed probably in the first century of the Christian 
era), by which slaves of municipalities could be manumitted. 
(C. 7, 9, 3.) Hadrian (C. 7, 9, 2) tolls us that slaves belonging 
to corporations could be freed with the consent of the pre¬ 
sident of the province, on a decree by the local magistrates 
{duumviri). 

II. Enrolment of a slave on the census. 

At the quinquennial census, a slave whose name was regis¬ 
tered as a citizen by the command of his master became free. 
(Ulp. Frag. 1, 7.) There was a doubt as to whether the freedom 
of the slave dated from the day when his name was inserted, or 
from the close of the quinquennial period. (Cic. de Orat. 1, 40.) 
The census was accompanied by a lustrum , or sacrifice of purifica¬ 
tion, and thus the ceremony had a religious as well as political 
import. (Cervidii Scaevolae (?), Fr. Dosith 17 B .) This mode of 
manumission was necessarily confined to Rome, and could have 
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been of little practical use, as the occasion came only once in 
five years. The master must be Quiritarian owner to / be able 
to insert the slave’s name on the census. (Cerv. Scaev. (?) 
Fr. Dos. 17.) . After Vespasian no census was held for 200 
years. Decius held one, the last, A.D. 249. 

III. By testament or codicils. 

Surprise may be excited at the enumeration of wills as a 
form of public manumission, inasmuch as secrecy and' privacy 
are the most obvious characteristics of a will. The explanation 
is found in history. At first wills were made i& the form of a 
law passed by the Comitia Curiata (Book III., Forms of Wills), 
and were then not only open, but sanctioned by the state. At 
such a time a will was a public mode of manumission, and it 
retained that advantage after its own nature had been com¬ 
pletely changed. 

Manumission by the vindicta was irrevocable; but a gift of 
liberty in a will could be revoked at any time during the life of 
the testator. 

The slave who was ordered by his master’s will to be free, 
did not acquire his liberty from the moment of his master’s 
death, but only when some one became heir under the will. 
(Ulp. Frag. 1, 22.) Hence, if the heirs named in* the will 
refused to accept the inheritance, the gifts of liberty were made 
in vain. The introduction of codicils extended the testator’s 
power: it enabled him to impose on the heirs who took in 
default of his will an obligation to manumit a slave. (D. 
40, 4, 43.) This loads to an important distinction between 
a direct bequest of liberty and a bequest indirectly, or by way 
of trust (Jidei commissum ). 

1. Comparison of direct ( directa , justa) and fidei-commissary 
bequest of freedom. 

1°. A slave to whom is bequeathed his freedom directly, 
becomes free as soon as any person named heir in the will enters 
on the inheritance. But in a bequest by way of trust the slave 
does not obtain his freedom until the person to whom he is 
committed manumits him by the vindicta . 

2°. A slave directly set free by will—for instance, in the form, “ Let Stichus 
my slave be free,” or, “ I order that Stichus my slave be free ”—becomes the 
testators freedman. (G. 2, 267.) 

Freedom may be given a slave by a trust (fideicommissuni) j if the heir 
or legatee or trustee ( fideicommitsarius ) is charged to manumit him (J. 2, 
24, 2 ; G. 3, 263). 
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The formality on which Gaius insists was taken away by a constitution of Theo¬ 
dosius and Valentinian (C. 7 , 2 , 14 ) ; and henceforth a direct bequest of liberty might 
be made even in Greek. • 

In a direct grant of freedom, the testator charges no one to manumft the 
slave, but by his own testament wills that the slave shall thereby be made a 
freeman. (J. 2, 24, 2.) 

3 0 . No slave can be directly freed by will, unless the testator owned him [ex 
jure Quiritium\ both when he made the will and when he died. (J. 2, 24, 
2 1 G. 2, 267*) 

But it does not matter whether the slave, whose manumission is given by 
fideicommissum by the testator, is his own, or belongs to his heir or legatee, 
or even to an outsider. A slave, therefore, that belongs to another, ought to 
be bought from him, and then manumitted. If his master refuses to sell 
him, his freedom is gone, because for freedom no price can be reckoned. 
(J. 2, 24, 2 ; G. 264, 265.) 

Such was the law iu the time of Gaius, but a more favourable rule prevailed in the 
time of Justinian. 

If his master refuses to sell him, as he may, if he has taken nothing 
under the will that gives the slave his freedom, then the trust for freedom is 
not at once gone, but is only put off. For as time goes on, whenever there 
is a chance to buy the slave, his freedom may be secured. (J. 2, 24, 2.) 

, 4 0 . A slave manumitted under a trust becomes the freedman, not of the 
testator, even if the testator was his master, but of the manumitter. But he 
whose freedom is directly assured by will, becomes the testator’s own freed¬ 
man—a libertus orcinus , as he is called. (J. 2, 24, 2 ; G. 2, 266.) 

The rights of the patron wore of considerable value, and it was therefore important 
to determine who was to be patron. 

5°. Direct bequests could be made only by will, or by codicils 
confirmed by will. Fideicommissary bequests could bo imposed 
by codicils not confirmed by will, or by codicils without any will 
being made; in which case the heir to the iritestatjer was bound 
to manumit the slaves named in the bequest. (D. 40, 4, 43.) 

2. The bequest of liberty may be conditional or unconditional. 

A slave to whom freedom is given in his master’s will, subject 
to the fulfilment of any condition, is called a statuliber; because, 
according to Ulpian (Ulp. Frag. 2, 2), while the slave remains 
the slave of the heir until the condition is fulfilled, as soon as 
the condition is fulfilled he becomes free (statim liber). One is 
also a statuliber whose freedom is to begin at a given time after 
the testator’s death. (D. 40, 7, 1.) If the time mentioned 
exceeds the duration of a human life, or the condition cannot 
be fulfilled, then the bequest is (by Paul) treated as void, 
because the testator must have written it in mockery. (D. 40, 
7, 4, 1.) This construction, so unfavourable to freedom, was 
not sanctioned by Justinian, who directed that an impossible 
condition in gifts of liberty should be treated as void (non 
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scripta). (J. 2, 14, 10.) A statuliber , until the condition is 
fulfilled, is in all respepts a slave of the heir (D. 40, 7, 29); and 
children born of a female slave are slaves. (C. 7, 4, 3.) The 
heir may sell the slave, but cannot deprive him of the benefit of 
the condition. (C. 7, 2, 13; Ulp. Frag. 2, 3.) 

Those who are manumitted with the intention of defrauding 
creditors arc statuliberi so long as it is uncertain whether the 
creditors will insist on their right to have the bequest of freedom 
cancelled. (D. 40, 7, 1, 1.) 

IV. In the Church. (J. 1, 5, 1.) 

In the enactments of Constantine we may trace signs of a 
disposition to facilitate the termination of slavery by the manu¬ 
mission of slaves. A declaration of the master, in presence of 
the congregation, to the bishop, of his desire that the slave 
should be free, operated as a manumission. The declaration 
was recorded in Avriting. (C. 1, 13, 1 ; C. 1, 13, 2.) 

j8. Informal Manumission. 

I. An oral declaration of freedom in the presence of witnesses 
(inter amicos) (J. 1, 5, 1) was the oldest form of private manu¬ 
mission, and was in use during the Republic. Justinian fixed 
the number of witnesses at five, and required the declaration 
of manumission to be written, and attested by the witnesses or 
by notaries ( tabularn ) for them. (C. 7, 6, 2.) 

II. By letter ( per epistolam). (J. 1, 5, 1.) In this case 
Justinian also required the attestation of five witnesses. 
(C. 7, f>, 1.) 

HI. It was a custom for slaves manumitted by will to attend 
the funeral of their deceased master, wearing the cap of liberty 
(pileus ). Advantage was taken of this custom to give a false 
impression of the liberality of the deceased, by making slaves 
who were not manumitted appear at the funeral w T ith the cap of 
liberty. This form of ostentation was put an end to by enact¬ 
ing that slaves permitted to wear the cap of liberty at the 
funeral of their master, by the direction of the deceased, or with 
the consent of the heir, or who stood on the funeral-couch and 
fanned the corpse, should obtain their freedom. (C. 7, 6, 5.) 

IV. A female slave who received a dowry (dos) from her 
master, and was given by him in marriage to a freeman, 
acquired freedom without any formal declaration. There must, 
however, be a written instrument giving the dowry. (C. 7, 6, 9.) 

V. Cato wisely wrote, as the ancients tell us, that slaves, if adopted by their 
masters, are thereby freed. And, in deference to this opinion, we too, by 
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our constitution, have decided that a slave to whom his master has by a 
public process given the name of son is free, although this is not enough to 
give him the rights of a son. (J. i, 11, 12.) 

VI. If the master gave the title-deeds of the slave to him, or 
destroyed them, with the intention of manumitting the slave, 
in the presence of five witnesses, the slave obtained his freedom. 
(C. 7, 6, 11.) 

Other modes were recognised as sufficient to make a slave a 
Latin ( Latinua Junianus ), (one of which, sitting at table with 
his master, is mentioned by Theopliilus), but they were all 
abrogated by the same constitution that abolished the Latin 
class of freedmen. (C. 7, 6, 12.) 
b. Restraints on Manumission. 

During the Republic, a master could manumit as many slaves 
as he pleased, either during his life or by his will. But in the 
beginning of the Empire, the self-interest of the master appears 
not to have been considered sufficient security against reckless 
manumission; and it was alleged that slaves more frequently 
gained their freedom by pandering to the vices of their masters, 
or assisting their political conspiracies, than by the steady prac¬ 
tice of virtue and industry. (Dion. Ilalicarn. Antiq. Rom. 4.) 
Whatever truth may be in this statement, restraints were im¬ 
posed in the interest of the master himself, or of his heirs, or of 
his creditors. 

I. By the lex Julia de adulteriis , a woman, after separation from 
her husband by divorce, was prohibited from selling or manu¬ 
mitting a slave for sixty days (D. 40, 9, 14. 1)—a prohibition 
thought by Ulpian to be very hard. (D. 40, 9, 12, 1.) 

II. Restraints introduced by the lex JFAia Sentia , A.D. 4. 

1. This law prohibited manumission in fraud of creditors. 

It is not every one that wishes to manumit that is allowed to do so. For 
a manumission to defraud creditors [or a patron] is void; because the lex 
ALlia Sentia bars the freedom. (J. 1, 6, pr.; G. 1, 36, 37.) 

And, finally, it must be known that the provision of the lex aE lia Sentia , 
that slaves manumitted in order to defraud creditors shall not be made free, 
applies to aliens too. This the Senate determined at the instance of the late 
Emperor Hadrian. But the rest of the rules laid down by that statute do 
not apply to aliens. (G. 1, 47.) 

What is a fraud upon creditors ? 

A man manumits to the fraud of his creditors, if at the very time of manu¬ 
mission he is insolvent, or if to give freedom to his slaves will make him 
an insolvent. Yet it is the prevailing opinion, that unless the manumitter 
had, further, the intention to defraud ( animus fraudandi ), the gift of freedom 

0 
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is not barred, even though the goods are not enough for the creditors. 
For often men's fortunes seem larger to their hopes than they are in fact. 
We see, then, that to bar the gift of freedom there must be a double fraud 
upon the creditors,—a fraud in intention on the part of the manumitter, and 
a fraud in fact, for the goods must prove insufficient for the creditors. 
(J- h 6, 3 ) 

There must concur both design (consilium) and fraudulent result (eventus). (D. 42, 
8, 15.) Creditorea are any persons having an action against the manumitter. (D. 40, 

9 , 16 , 2 .) 


Illustrations. 

X owed money to A, and knowing that he was insolvent, manumitted several slaves 
by his will. Afterwards he paid A, and became indebted to B, and died. Julian 
decides that the slaves are free,, because X intended to defraud A and did not, and 
defrauded B without intending it. Now both intention and actual defeat of the 
creditor must go together. (D. 42, 8,15.) A must, however, not have been pud off 
.with money got from B. (D. 42, 8, 16; D. 40, 9, 25.) 

X was worth 1000 aurei, but thought he had only 300. He was 400 aurei in debt. 
To defeat his creditors he manumitted his slaves ; but inasmuch as they will be paid 
in full, the manumission is valid. (Theoph. J. 1, 6, 8.) 

A, being worth 420 aurei , and owing 400 aurei , with the intention of defeating his 
creditors, maDumits B, who is worth 20 aurei, and C, D, each worth 10 aurei. B will 
remain free, because he was first manumitted, and his manumission does not defeat the 
creditor ; but O and D will remain slaves. (D. 40, 9, 24.) 

A is worth 50 aurei, and he owes his creditors 35 aurei. A manumits B, worth 20 
aurei, and C worth 15 aurei, with the object of defrauding his creditors. Here B, 
although first manumitted, cannot be free, because the creditors would be defrauded ; 
but as C is worth exactly 15 aurei, and his manumission does not interfere with the 
creditors, C will obtain his freedom in preference to A. (D. 40, 9, 24.) 

Exception. —A master is allowed, if insolvent, to set his slave free by will, 
and appoint him his heir. And in that case the slave becomes both free and 
his sole and compulsory heir, if only there is no other heir under the will. And 
that may be because no one was designated as heir, or because he that was 
designated, on whatever ground, did not become heir. This is a provision 
of the same lex aE lia Sentia, and a righteous provision. For it was highly 
necessary to look forward to the case of needy men, to whom no other one 
would become heir, and to see that a man should have his own slave as a 
necessary heir; for then he would satisfy the creditors : or if not, the credi¬ 
tors might sell the goods of the inheritance in his slave's name, and so 
the deceased would suffer no disgrace (injuria). (J. i, 6, i.) 

And the rule of law is the same, even if no mention of freedom is made 
when the slave is appointed heir. And our constitution has settled this, not 
only in the case of an insolvent master, but generally; for we pay a regard 
to humanity that formerly was unknown. And so now the very entry of the 
slave as heir of itself gives him his freedom. For it is not likely that the 
master's wishes were, that the heir he himself chose (though he omitted 
to give him freedom) should remain a slave, and that thus he should have 
no heir. (J. i, 61,2.) 

2. A master under twenty years of age cannot manumit a 
slave, except under certain restrictions. 
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By the same lex A£lia Sentia a master under twenty is not allowed to 
manumit except by vindicta, and that only after making good a valid reason 
to the satisfaction of the Board ( Consilium ). (J.*i, 6, 4; .G. 1, 38.) 

And even if he wishes to make him a Latin, still none the less he must 
make good a reason (justa causa), to the satisfaction of the Board, and then 
manumit before friends ( inter amicos). (G. 1, 41.) 

Effect of the restraint on the power of testation. 

Since then the power of manumission, in the case of masters under twenty, 
was by the lex AZlia Sentia expressly limited, it followed that a master 
that had completed his fourteenth year, although he could make a will and 
therein appoint his heir and leave legacies, yet could not, so long as he was 
under twenty, give a slave his freedom. Now it was unbearable that a 
man that could by will dispose of all his goods was not allowed to give one 
slave his freedom. And therefore we allow him, as he disposes of all else, to 
dispose of his slaves too, according to his last wishes {in ultima voluntate ), 
as he pleases; so that he can set them free. But freedom is beyond all 
price; and hence, in old times, it was forbidden to free a slave before the 
master reached his twentieth year. We, therefore, choose a middle path, 
and give a master under twenty leave to free his slave by will only if he has 
completed his seventeenth and entered on his eighteenth year. For since in 
old times men of this age were allowed to plead, even on behalf of others, 
why should we believe that their soundness of judgment will fail them when 
they come to give freedom to their own slaves? (J. 1, 6,7 ; G. 1, 40.) 

Justinian afterwards reduced the age from seventeen to 
fourteen. (Nov. 119, 2.) 

A person under twenty was restricted from any mode of 
alienation (subject to the amendment of Justinian) except by 
the vindicta , with the consent of the Board, on definite legal 
grounds. 

1°. The constitution of this Board. 

The Board ( Consilium ) that is consulted, consists, in Rome, of five senators 
and five Roman knights above the age of puberty; in the provinces, of twenty 
recuperatores, Roman citizens. In the provinces it meets on the last day of 
the assize; but at Rome there are fixed days for manumissions before the 
Board. (G. 1, 20.) 

The Conventus or assizes were held periodically in the provinces. On the last day of 
the assize the President took his seat on the tribunal, and along with his twenty 
Recuperatores [see Book IV., Recuperatores] heard the cases for manumission. At 
Rome the Praetor presided over the Senators and Equites. (Theoph., Inst. 1, 6, 4.) 

2°. The legal grounds of manumission. 

Valid reasons for manumission are such as these—that the slave to be 
manumitted is the father or mother, or son or daughter, or brother or sister 
by birth, or the paedagogus or nurse, or teacher, or foster-child, or foster- 
brother, of the manumitter. Or again, that the slave is to become his agent 
or his wife ; provided only that the wife must be married within six months, 
unless there is some valid reason to bar the marriage, and that the agent 



36 


RIGHTS IN REM. 


must not be under seventeen at the time of manumission. But if the reason 
is once approved, be it true or false, the approval cannot be withdrawn. 
(]■ i, 6, 5, 6.) 

.The reasons we set forth above in treating of slaves under thirty 

apply to this case too. And conversely, the reasons given in the case of a 
master under twenty may be extended to the case of a slave under thirty. 
(G. i, 19, 39.) 

How, asks Theophilus, could a person be a freeman and a Homan citizen, and be 
the owner of his parents as slaves ? This might happen in several ways. 

A father, B mother, and C son, are slaves of D. D dies, making C free and his 
heir. A and B will be slaves of C. ( 

A has two children, B a boy, and C a girl, by his female slave. B and 0 are of 
course slaves, their mother being in slavery. A makes B his heir. C will be the 
slave of B. 

A has a legitimate son B, and C a daughter by his female slave. A dies. B 
inherits, and C becomes the slave of B. 

3. The slave must be thirty years of age. 

The requirement as to the age of a slave was introduced by the lex /Elia 
Sentia; for that statute enacted that slaves under thirty should not, on 
manumission, become Roman citizens, unless, indeed, they had been freed 
by vindicta after a valid reason for the manumission had been approved by 
the Board. (G. 1, 18.) 

If the slave manumitted was under thirty, Gaius says he 
became a Latin (§ 29, 30). The prohibition, therefore, of the 
law was not absolute, as in the case where the master was 
under twenty; and a manumission not complying with its 
terms was not wholly void, but had the effect of a private mode 
of manumission. Ulpian (Frag. 1, 12) states that to be the 
law when the manumission of a slave under age was by will; but 
that if it wore by the vindicta it was wholly void,—unless, as has 
been suggested, the passage is not complete ; but the point is 
unimportant. When Justinian abolished the class of Latin 
freedmen, the restraint on the age of the slave manumitted was 
tacitly repealed, and in the Institutes no mention is made of it. 

The grounds that will justify manumission by a master 
under twenty would suffice for the manumission of a slave 
under thirty. (G. 1, 39.) 

Exception. —Moreover, a slave under thirty may, when manumitted, 
become a Roman citizen, if manumitted by an insolvent master who makes 
him free and his heir by will; provided always there is no other slave 
whose name comes before his in the like position, and that there is no other 
heir under the will. This is due to the lex sElia Sentia. And Proculus 
is of opinion that we must lean to the side of freedom, and hold the rule the 
same in the case of a slave that is named as heir without any mention of 
freedom. (G. 1, 21, as restored.) 
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Since by the lex AZlia Sentia the slave whose name is written first as 
heir alone becomes a Roman citizen, it was held that, if a man were to name 
as heirs his bastards by a female slave, all woukf remain slaves, for his words 
do not show who is to stand first; and that the estate should lose more than 
one would be a fraud upon the creditor. And at last, a Senatus Consul turn, 
appended to the lex Furia Caninia y provided that it should not be in a 
debtor’s power by such devices to evade the statute. (G. i, 2i A , as restored.) 

III. And further, the lex Furia Caninia [a.d. 8] sets a fixed limit to the 
manumission of slaves by will. (G. i, 42). 
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And the statute pays no heed to larger owners, so as to fix any proportionate 
part. But it enjoins that no man be allowed to manumit more than ioo. On 
the other hand, too, if a man has but one slave in all, or two only, the law 
makes no provision for that case, and his power to manumit is unrestrained. 
(G. 1, 43 -) 

But what we have said as to the number of slaves that can be manumitted 
by will, must be taken in this sense,—that in each number, where only one- 
third, one-fourth, or one-fifth can be freed, one may always manumit as 
many as are allowed to the lower number that goes before. The statute 
itself so provides. For clearly it would be absurd that the master of ten 
slaves might free five—the half, namely, of all he has ; and then that the 
owner of twelve could free no more than four. But those that have more 
than ten, and not more than thirty, may manumit any number not exceeding 
five, the number allowed to those that have but ten. (G. i, 45, as restored.) 

And if a testator exceeds these limits, but arranges the names of the 
slaves he frees in a circle; then, since no order of manumission is found, 
none will be free. For the lex Furia Caninia annuls all such evasions. 
There are two special Senatus Consulta that annul all the devices framed to 
evade that statute. (G. 1,46, as restored.) 

To manumission not by will this statute does not apply at all. Those 
therefore that manumit by vindicta , or census y or among friends (inter 
amicos ), may free their whole household if there is no other ground to bar 
their freedom. (G. 1,44.) 

The lex Furia Caninia set fixed limits to the manumission of slaves by 
will. As this was a bar to freedom, and somewhat invidious in its distinc¬ 
tions, we have resolved on its abolition. For it was inhuman enough that 
during his life a man might give freedom to all his household (unless there 
was some other ground to bar their freedom), but on his deathbed should be 
deprived of all such power. (J. 1, 7, pr.) 

Second , Involuntary Divestitive Facts. Freedom given to the 
slave by way of forfeiture to the master or reward to the slave. 

I. When a sick slave was abandoned by his master and 
recovered, Claudius declared that the slave should be free. 
(D. 40, 8, 2.) 
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‘II. Justinian applied the same remedy when the master 
exposed an infant sla-we. (C. 1, 4, 23; Nov. 153.) 

III. When a female slave, sold under a condition that she 
should not be made a prostitute, was let out by her master for 
that purpose, her former master could demand her freedom. 
(D. 40, 8, 7.) Theodosius and Valentinian (a.d. 428) extended 
this relief to every case where the slave was made a prostitute 
against her will. (C. 1, 4, 12; C. 1, 4, 14.) 

IV. A master who maliciously allowed a freeman to marry 
his female slave under mistake forfeited his slavdl (Nov. 22,11.) 

V. Slaves of heretics, or pagans, or Jews, by accepting 
Christianity, were released from slavery; and eveii if the 
masters followed them, and were admitted into the Church, they 
were not allowed to take back their slaves. (C. 1, 3, 56, 3.) 

VI. A slave who disclosed the assassin of his master was 
regarded as a freedman of his master (lilertus oroinus). (D. 
40, 8, 5; C. 7, 13, 1.) 

VII. Constantine enacted that a slave who procured the con¬ 
viction of coiners of bad money should be free, and that the 
imperial exchequer should compensate their masters. (C. 7, 
13, 2.) 

VIII. He also gave a slave liberty who disclosed a rape that 
had been concealed or compromised. (C. 7, 13, 3.) 

Remedies. 

a. Remedies in respect op Rights and Duties, (a) Rights op the Master.—• 
As between the slave and master there were no actions; but the Prefect of the 
city heard complaints made by slaves against their master when they were left 
without sufficient food, or ill-used. (D. 1,12, 1, 1; D. 5, 1, 53.) In some cases of 
misconduct the master was obliged to sell the slave j in othero, the slave was forfeited 
and acquired hiB freedom. 

# As against third parties, in addition to the usual actions for delicts (actio fwrti , 
vi honor um raptor urn, damni injuria , injuriarum .), two remedies are specially applicable 
to slaves. 

1. Actio de servo corrupto . 

1°, By whom could the actio de servo corrupto be brought ? 

The owner ( dominus ) had the action, even when the Blave was in pledge (D. 11, 3, 5), 
and it was not extinguished by the manumission of the slave. (D. 11, 3, 5, 4.) 

2 P . The measure of damage. The damages are double the amount of the depreciation 
in the value of the slave. (D. 11, 3, 5, 2.) It was the duty of the judge who heard 
the oause to estimate how much that was. (D. 11, 3,14, 8.) Thus the compensation 
or penalty paid by a master for a wrong done to a slave may be recovered from the 
person who has corrupted the slave—that is, induced him to do the wrong—whether 
such person has benefited by it or not. (D. 11, 3, 14, 7 ; D. 11, 3, 10.) 

3°. Although of Praetorian origin, the action is perpetual, not temporary. (D. 11, 

3,18.) 
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4 °. It may be brought by the heirs of the owner, but not against the heirs of the 
wrongdoer, because a penal action never lies against the heirs of a wrongdoer. (D. 11 , 
3 , 13 .) 

2 . Special procedure in regard to fugitive slaves. Besides the edict of the Praetor 
{de servo corrupto), a Senatus Consultum imposed a fine for harbouring fugitive slaves 
(D. 11 , 4 , 1 , 1 ); and Constantine enacted that he who did so must return the slave 
with another of equal value, or 20 sdUdL Masters in search of fugitive slaves must 
obtain written authority from the Emperor to the magistrates, who thereupon were 
liable to a penalty of 100 soilidi if they did not give their help. (D. 11 , 4 , 1 , 2 .) 
Whoever apprehended a fugitive' slave was bound to deliver him up to the municipal 
magistrates, or other public officer. (D. 11 , 4 , 1 , 3 ; D. 11 , 4 , 11 , 6.) If the master 
could not be found, he was sold. (D. 11 , 4 , 4 .) Mere fugitation was not treated by 
the law as a crime, unless the slave passed himself off as free (D. 11 , 4 , 2 ), or waa 
caught trying to escape to a foreign country. (C. 6, 1, 8.) 

(b) Duties of the Master— noxalis actio. 

1. Origin. 

Noxales actiones have been established both by statutes and by edict. By 
statutes, as for theft by the XII Tables, 1 and for damnum injuria by the lex 
Aquilia. By the Praetor’s edict as for injuria and robbery. (J. 4, 8, 4; 

G. 4> 76.) 

2. Damages. 

A master sued in a noxalis actio on account of his slave may free himself 
by surrendering the slave ( noxae dedendo) to the plaintiff. And yet such a 
render is a final transfer of all his rights as master. If, however, the slave 
can find money to compensate, the new master to whom he is surrendered 
for the damage ( damnum ) sustained, then by the Praetor’s help, even against 
the new master’s will, he gains his manumission. (J. 4, 8, 3.) 

If therefore the judge is trying a noxalis actio , and if it shall appear that 
judgment must be given against the master, it is his duty to give it in the 
following form:—Publius Maevius I condemn to pay to Lucius Titius ten 
aurei, or to surrender the offender ( noxam dedere ). (J; 4, 17, 1.) 

3 . When the master affirmed that the slave was not under his control (potestas ), the 
Praetor gave an election to the plaintiff, either to compel the defendant to declare upon 
oath that the slave was not under his control, and that he had not parted with the 
control to defeat the plaintiff, or to accept an action not involving the surrender of the 
slave (noxae deditio.) (D. 9 , 4 , 21 , 2 .) If the defendant will not take the oath, it is the 
same as if the action were undefended (D. 9 , 4 , 21 , 4 ); but if he swears, he is relieved 
until such time as the slave comes under his control. (D. 9 , 4 , 21 , 6.) 

4 . If the master did not deny control over the slave, whether he produced the slave 
or not, the action proceeded. If the slave was absent without the fault of the master, 
the latter must defend the action, and give security to produce him when he returns. 
(D. 2 , 9 , 2 , 1 .) 

b. Remedies in Respect of the Investitive Pacts, or the procedure to be adopted 
by a master in claiming his slave. 

I. The action by which a person claiming to be the owner, or to have an interest in 
another as a slave, demanded that he should be given up to him, was called a liberalis 
causa. 

1 . This action might be brought not only by a person claiming as owner, but by any 
one who had an interest in the work of the alleged slave (frvctuarius , D. 40 , 12 , 8 ; 
D. 40 , 12 , 12 , 5 .) 


1 Si servusfurtum faxit nozanwe nocuit. (D. 9, 4, 2,1.) 
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2. By the law of the time of the XII Tables, the person claimed as a slave could 
not defend himself, but must be represented by a friend acting as defendant, and who 
was called the claimant for freedom, adaertor libertatia. (C. Th. 4, 8,1.) The adaertor 
took up the defence at hiB own risk, and was obliged to find security for the delivery of 
the rea defendant to his master, if the suit should be so decided. If he failed, he paid 
the costs. On the other hand, the person claiming the slave paid a penalty if he 
failed. (Paul, Sent. 6, 1, 5.) In three cases Theodosius provided that the defendant 
might appear without an adaertor when he had been in possession of freedom for twenty 
years, or had held a public office, or had lived openly in the same place with the person 
claiming him as slave. (C. Th. 4, 8, 5.) Finally, Justinian abolished the office of 
adsertor, and allowed a person, whether claimed as a slave or claiming to be free, to 
be sued or to sue in his own name. He provided, moreover, that a person living in 
freedom, whom it was sought to reduce into slavery, could act bj a procurator; but a 
person in Blavery must appear and sue on his own behalf. (C. 7, 17, 1.) 

8. An action could not be brought more than once by the same claimant against 
the same defendant (C. 7, 16, 4), but the judgment in favour of the defendant did 
not prevent a new claimant bringing an action (D. 40, 12, 42); for of course, although 
the first claimant was not his master, another might be. 

4. Prescription. If the person enjoying liberty knows that he is a slave (dolo 
malo in possession# libertatia est), there is no limit to the time during which he may 
be claimed by his owner. But if he has for twenty years been free, without knowing 
that he was a slave (bona fide in possessions libertatia), his liberty cannot be challenged 
(C. 7, 22, 2.) 

5. Until the suit is decided, the defendant retains his liberty, if he enjoyed 
liberty when the suit was begun. (C. 7, 16, 4.) This was the principle violated by 
Appius Claudius when he ordered the daughter of Virginius to be given, for inter¬ 
mediate custody, to one of his own minions. 

6. Punishment for a malicious questioning of one’s liberty. A claimant that has 
mischievously and without reason attacked the freedom of any one, is liable to an 
action for damages, actio injuriarum. (C. 7, 16, 31..) He might also be punished with 
exile. (D. 40, 12, 39, 1.) 

7. The burden of proof. The presumption of the Roman Law was not in favour of 
liberty nor against it, but in favour of the state in which the alleged slave was at the 
time the action was brought. In order, therefore, to determine upon whom the 
burden of proof lay, it was sometimes necessary to institute a previous inquiry into 
the condition of tho slave before the suit began. If the alleged slave had been free, 
but at the time of the suit had been seized by violence, and kept by the alleged 
master as a slave, the slave was regarded as free, and the master must prove that he 
was owner. If, on the other hand, the slave escaped and hid himBelf for Borne years, 
and, when the master found him, denied hiB status; upon proof of those facts the slave 
would be required to prove that he was free. (D. 40, 12, 7, 5; D. 40, 12, 10.) 

o. Remedies in respect op the Divestitive Facts. 

I. Liberalis Causa. This is the same action as the former, but the position of the 
parties is reversed ; the master of the slave is now the defendant. 

1. Prior to Justinian, this action must be brought by the claimant for freedom, 
adaertor libertatis ; but Justinian gave the action directly to the person claiming free¬ 
dom. It might also be brought by the father of the alleged slave, even against the 
wishes of the latter. (D. 40,12,1.) Children could bring the suit in behalf of parents, 
also irrespective of their wishes, on the ground that it was a disgrace to the children 
for their parents to be in slavery. (D. 40, 12,1, 1.) Cognates (D. 40,12, 1, 2) and 
illegitimate children (D. 40, 12, 8) enjoyed the same privilege. The defendant was 
the person who set up any interest in the claimant as a slave. 

2. If the person claiming freedom is living with the defendant as his slave, the 
action must be brought in the place where the master lives. (C. 3, 22, 4.) 
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3. The suit for freedom might be brought oftener than once (C. 7, 17, 1), but not 
unless some new ground had arisen in support of the claim. (D. 40, 12, 25.) 

4. There is no prescription against freedom (C. 7, 2$, 3); and, therefore, however 
long a person had been in slavery, he was not precluded from asserting his freedom. 
Another rule tended to favour liberty. After a person had been dead five years, it 
was not permitted to challenge his status, with a view to degrade him, but it was 
allowed to show that his status was higher. Thus if he died a slave, it could be 
sworn after five years that he was really freeborn; but if he died free, it was not allowed 
after that time to prove him to be a slave. This rule was introduced by Nerva. 
(D. 40, 15, 4 ; D. 40, 15, 1, 4; D. 40, 15, 3.) 

II. Special remedies for bequests of liberty on trust— Fideicommma. 

The person who waB bound by will or codicils to manumit a slave, might refuse to 
do so, or might evade summons to a court of law, and thereby delay or defeat the 
benevolence of the deceased. This inconvenience was removed by the following 
enactments:—1. The Senatus Consultum Rubrianum (temp. Trajan) gave the Praetor 
power to declare a slave free, if the person who ought to manumit him was summoned 
and refused to appear. (D. 40, 5, 26, 7 ; C. 7, 4, 5.) 

2. The Senatus Considtum Dasumianum (temp. Trajan, or not later than Antoninus 
Pius) gave the same remedy when the person was summoned, but had a good excuse 
for non-attendance. (D. 46, 6, 51, 4.) 

3. The Senatus Consultum Vitrasianum (temp. Hadrian or Antoninus rather than 
Vespasian) extended the remedy to the case where the delay was caused not by 
tho person required to manumit the slave, but by a co-heir. (D. 40, 5, 30, 6.) 

4. The Senatus Consultum Juncianum enabled the Praetor to decree liberty where the 
slaves ordered to be manumitted did not belong to the testator. (D. 40, 5, 28, 4.) 

Finally, Marcus Aurelius states that no act or default of the person whose duty 
it is to manumit the slaves shall prejudice their claim to freedom. (D. 40, 5, 13, 16.) 

The interdict de libero homine cxhibendo. This interdict is enforced only when 
there is no question as to the status of the freeman whom it is sought to liberate 
from illegal detention. The word to produce (exhibwc) signifies to bring the person 
asked into court, bo that he may be seen and touched. (D. 43, 29, 3, 12.) The order 
was to produce the free person whom you detain, knowing that you have no right to 
do so. Quern liberum dolo maXo retines , exhibeas . (D. 43, 29, 1.) This order is 

peremptory, and must be at once obeyed. (D. 43, 39, 42.) If the defendant is 
condemned, but rather than produce the person whom he wrongfully detains, pays the 
sum named as damages, the plaintiff or any one else can at once bring a new interdict, 
carrying a repetition of the damages, and thiB may be repeated until the person is 
actually produced. 


APPENDIX. 

In this work no place is assigned to the rights of citizenship 
as a distinct topic in Roman Law. The proper place for that 
subject would be a chapter preliminary to the general body of 
the work. But such a chapter has not been inserted, partly 
from reasons of convenience, and partly because, in the timo of 
Justinian, questions regarding citizenship had practically ceased 
to exist. After Caracalla, every subject of the Roman Emperor 
was a Roman citizen. In the time of Gaius, however, the rules 
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for determining questions of that kind were still of importance, 
and the following passages may be considered as illustrations of 
the general rule stated above (p. 23), governing the determina¬ 
tion of status. 

Therefore if a woman that is a Roman citizen is, while pregnant, inter- 
, dieted from fire and water, and so becomes an alien before childbirth, many 
draw a distinction, and think that if it was in lawful marriage that she con¬ 
ceived, then her offspring is a Roman citizen; but if not, then an alien. 
(G. i, 90*) 

Interdiction from fire and water was the old republican form of banishment. The 
object was to compel the citizen to withdraw himself, and to avoid the danger of draw¬ 
ing down on the city the anger of some deity, in consequence of driving a worshipper 
from hiB altars. 

Again, if a woman that is a Roman citizen and pregnant is made a slave 
under the Senatus Consultum Claudianum , for having intercourse with a 
slave belonging to another despite the master’s warnings, then in this case 
many draw a distinction, and hold that her offspring, if conceived in lawful 
marriage, is a Roman citizen; but if not, a slave, and the property of the 
master that now holds the mother as a slave. And again, if an alien conceives 
not in lawful marriage, and thereafter becomes a Roman citizen before child¬ 
birth, then her child is a Roman citizen. But if the father is an alien to 
whom sihe is united according to alien statutes and usage, it seems from the 
Senatus Consultum passed at the instance of the late Emperor Hadrian that 
the offspring is an alien, unless the father too has gained the Roman citizen¬ 
ship. (G. 1, 91, 92.) 

The rule just stated, that if a female Roman citizen marries an alien the 
offspring is alien, is one that holds good even when there is no conubium 
between the parties. This was already accomplished by the lex Mensia [of 
uncertain date], which provides also that if a male Roman citizen marries an 
alien woman with whom he has no conubium , the offspring of their inter¬ 
course is an alien. In the former case the statute was needed, for otherwise, 
since there was no conubium between the parents, the child would, by the 
rule of the Jus Gentium , follow the mother’s condition, not the father’s. But 
the part that ordains that a child whose father is a Roman citizen and its 
mother an alien, is itself an alien, brings in nothing new ; for even without 
that statute this would be so by the rule of the Jus Gentium . (G. 1, 78, as 

restored.) 

Nay, even the offspring of a Latin woman and a Roman citizen follows 
its mother’s condition; for to this case the lex Mensia does not refer. 
True, indeed, it embraces not only aliens, but also so-called Latins. But 
the Latins it refers to are Latins in another sense-^-Latins forming distinct 
peoples and communities, who were in fact aliens. (G. 1, 79.) 

And on the same principle conversely the offspring of a Latin father and a 
female Roman citizen is a Roman citizen. Some, however, thought that if 
the marriage were contracted under the lex AUlia Sentia the offspring would 
be a Latin. Because seemingly in that case the lex jElia Sentia and the 
lex Junta [ Norbana ] gave conubium between the parties; and the effect of 
conubium always is that the offspring follows the father’s condition. If, 
however, the marriage were otherwise contracted, then they thought the 
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offspring would by the Jus Gentium follow the condition of the mother. In 
our day this matters nothing. For the rule in use is declared by the Senatus 
Consultum passed at the instance of the late Emperor Hadrian, that in any 
case the son of a Latin father and a female Roman citizen is a Roman 
pitizen. (G. i. 80.) 

And in agreement with this, a Senatus Consultum of the same reign 
declares that the offspring of a Latin father and an alien mother, as also, on 
the other hand, of an alien father and a Latin mother, is to follow the condi¬ 
tion of the mother. (G. i, 81.) 

% Statutory Exceptions . 

We ought to observe, however, whether there are any cases in which the rule 
of the Jus Gentium is changed either by a statute, or by a decree having the 
force of a statute. (G. i, 83.) For instance :—Under the Senatus Consultum 
Claudianum a female Roman citizen that has intercourse with the slave of 
another with the master’s consent, can herself by covenant remain free while 
her issue is a slave. For the agreement between her and the master of 
the slave is by that Senatus Consultum made valid. But afterwards the 
late Emperor Hadrian was moved, by the injustice of the case and the 
anomalous nature of the law, to bring back the rule of the Jus Gentium.; 
and thus, since the woman remains free, her offspring too is free. (G. 1, 84.) 

And again, by the lex Latina , the offspring of a female slave and a freeman 
might be free. For that statute provides that if a man has intercourse with 
another’s slave in the belief that she is free, then the offspring, if males, are 
free; but if females, belong to the woman’s master. But in this case too the 
late Emperor Vespasian was moved by the anomalous nature of the law to 
bring back the rule of the Jus Gentium . And thus in all cases the offspring, 
even if males, are slaves of the mother’s owner. But that part of the same 
statute remains untouched which provides that the offspring of a free woman by 
another’s slave, whom she knew to be a slave, are slaves. Therefore among 
those that have no such statute, the offspring, by the Jus Gentium , follow the 
mother’s condition, and are therefore free. (G. 1, 85, 86.) 


II.—PATRIA POTESTAS. 

1 

* Definition. 

The Pairia Potestas is the name for the rights enjoyed by the 
head of a Roman family over his legitimate children. (D. 50, 
16, 215.) 

The potestas could be enjoyed only by Homan citizens ( Romani 
ewes), and thus the loss of citizenship involved the loss of the 
potestas. Slaves who, on being manumitted, became Rpman 
citizens, and were married, acquired the potestas over their ■ 
children bom after the manumission. 
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We have potestas over our children by a regular marriage begotten. 
The jus potestatis that we have over our children is peculiar to Roman 
citizens. For no other people have such power over their children as we 
have. This was pointed out by the late Emperor Hadrian in an edict he put 
forth regarding those that asked from him Roman citizenship for themselves 
and their children. Nor am I unmindful that the people called Galatae 
believe that children are in the potestas of their parents. (J. I, 9, pr. 2; 
G. i,550 

The statement of Gaius that such a power as the patria 
potestas was unknown except among the Romans and Galatians, 
correctly represents the belief of the Roman jurists, but does 
not correctly represent the fact. A similar power is found 
among many other nations of antiquity. Maine’s Ancient Law , 
135. “ The heir, as long as he is a child, differeth nothing from 
a servant though he be lord of all.” Galatians iv. 1. 

The powers enjoyed by a father over his children were 
identical with those that a master possessed over his slave. 
But this statement is subject to a very important qualification. 
Within the domain of private law, a son was scarcely to be 
distinguished from a slave ; but in the sphere of public rights 
and duties the son was free and independent. The state had 
the first claim on its citizens, and where its demands intervened, 
the paternal despotism was excluded. (D. 1, 6, 9.) Thus a 
son could be elected magistrate, although he could not marry 
without his father’s consent; and he could act as tutor even 
against his father’s wishes, because the office of tutor was a 
public duty. (D. 36, 1, 13, 5; D. 36, 1, 14, pr.) In the same 
way a son could act as judex or judicial referee even to his own 
father. (D. 5, 1, 77 ; D. 5, 1, 78.) Again, a son elected Consul 
could himself superintend the ceremony of his own eman¬ 
cipation from the potestas. (D. 1, 7, 3.) 

Within the sphere of private law, however, the position 
of a son is strictly to be compared with that of a slave. To 
what extent the comparison is in favour of the son, will appear 
h 7 a consideration of the essential characteristics of the potestas. 

1. Dining the Republic, a son was as incapable of possessing 
property as a slave. All his labour, all that he acquired, 
became the property of his father. The steps by which this 
rigorous incapacity was modified, will be enumerated in their 
place under the law of Property. (See Peeulium.) It may, 
however, be hero mentioned that the Roman father seems to 
the last to have enjoyed the right of selling the labour of those 
under his potestas. (Paul, Sent. 5, 1, 1.) 
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2. The supreme power of life and death is specially mentioned 
in the laws of the XII Tables as belonging to the paterfamilias. 
We may regard this power as an aspect of the general right of 
property,—the right, as it is expressed, of doing what one likes 
with one’s own; and such was, to Borne extent at least, the 
aspect in which it presented itself in the earlier periods of 
legal history. But another view mingled with this debased 
conception of paternal authority—the view, namely, that the 
despotic authority of the paterfamilias bore the character of 
patriarchal jurisdiction rather than ownership. Seneca calls 
the paterfamilias a domestic judge ( judex domesticus), (Con- 
trovers. 2, 3), and domestic magistrate ( magistrates domesticus) 
(De Benef. 3, 2). Be that as it may, the right to kill his 
offspring undoubtedly belonged to the Roman father during 
the Republic. 

The power of life and death included all minor inflictions of 
pain. The paterfamilias could imprison a refractory son for days 
or months or years, according to his sole arbitrary pleasure, 
even although the son had enjoyed the highest honours of the 
state. The paterfamilias could flog his children with any 
degree of severity, and could bind them in chains and send 
them to work like convicts in the fields. (Dion. Hal., Antiq. 
Bom. 2, 27.) 

To these harsh rights there was, according to Dionysius 
Halicarnassus (Antiq. Bom. 2, 51), a humane and interesting 
exception. Romulus, he says, made a law to the effect that 
his subjects should not expose any male children, or their 
firstborn female child, unless such children were, in the opinion 
of five neighbours, so deformed that they ought to be killed. 
An offender against this law was subject, in addition to 
other penalties, to the forfeiture of half his property to the 
state. Heineccius refers to this passage without compre¬ 
hending its significance. It has been pointed out to me by Mr 
John M'Lennan (the author of that ingenious and admirable 
work on the earlier stages of social development, Primitive 
Marriage) as “ a fine example of good old savage law.” Infanti¬ 
cide is an almost universal practice among savages, and receives 
its first customary check by the rule that forbids the destruction 
of the males and eldest female. The reason why only the eldest 
female enjoyed the benefit of the exception, is to be sought in 
the small value of women to a savage community. As a rule, 
savages prefer to steal their wives instead of rearing them. 
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This law, then, ascribed to Romulus, is an indication, and not 
the only one, that the gustomary law of the Romans, as embodied 
and fixed in the laws of the XII Tables, was not really the 
beginning of Roman Law. It gives us a glimpse of an earlier 
and forgotten stage of development, leading back to a far-off 
state of savagery. According to Cicero (De Leg. 38) this law 
of Romulus was transferred to the XII Tables; but in spite of 
that, it remained as a tradition among a people that had 
forgotten its origin and meaning, and we are assured by various 
writers that the practice of infanticide was common even down 
to the Empire. 

The exercise of the extreme power of killing is not unknown 
to the readers of Roman history, and it was not until the time 
of Constantine that an exercise of the ancient right 
slaying was declared to be murder. Before his time, how¬ 
ever, the cruelty of patresfamilias had been rebuked and 
restrained. 

In the time of Trajan, a father having been guilty of gross 
cruelty to his son was compelled by that Emperor to 
emancipate him, and was deprived of all share in his in¬ 
heritance. (D. 37, 12, 5.) A similar case occurred under 
Hadrian. A father, while hunting, killed his son, and was 
punished by deportation to an island. He was stigmatised as 
exercising the right of a robber rather than the right of a father, 
and yet he had received what must be considered severe 
provocation, the son having committed adultery with his step¬ 
mother. (D. 48, 9, 5.) In the year A.D. 228 the Emperor 
Alexander treats the right of life and death as obsolete, and 
states that if the father wished to impose more severe punish¬ 
ment on a child than simple flogging, he must apply to the 
highest judicial authority, the President of the Province, for 
his sanction. (D. 48, 8, 2.) Finally, in a.d. 318, Constantine 
enacted that if a paterfamilias slew his son, he should suffer th'e 
death of a parricide; i.e., be tied up in a sack with a cock, a 
viper, and an ape, and be thrown into the sea or a river to be 
drowned. (C. 9, 17, 1.) In A.D. 374 an enactment of Valen- 
tinian, Valens, and Gratian made the exposure of infant' 
children a crime, thus imposing upon parents an obligation to 
rear their offspring. (C. 8, 52, 2.) 

3. The right of selling their children belonged to the father 
who had the potest as. “ Over his lawful children let him have 
the power of life and death and of sale. If the father thrice 
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sells the son, let the son be free from the father.” 1 The child 
who was sold did not, however, become a^ slave. (C. 8, 47,10; 
Paul, Sent. 5,1, 1.) From the circumstance that the law of the 
XII Tables contemplates the possibility of a father selling his 
child three successive times, it seems reasonable to infer, that 
the transaction resembled a pledge or mortgage rather than a 
sale, and thaf after a time the child reverted to his paterfamilias. 
Upon this point see Mancipium. 

Tradition ascribed to Numa Pompilius a restriction on the 
power of sale, to the effect that if a paterfamilias sanctioned the 
marriage of his son, he could not afterwards sell him. (Dion. 
Halicar. Antiq. Rom. 2, 28.) By the XII Tables a repetition of 
the sale of a son for the third time operated as a forfeiture 
of the potestas. By what steps we know not, but almost at 
the earliest period of legal writing, the power of sale was 
obsolete, and made use of only in fictitious legal proceedings. 
Diocletian and Maximian state as clear law, that a sale, gift, or 
pledge of a son by his paterfamilias was wholly void; and even 
although the purchaser honestly believed that the child was a 
slave, still he took nothing by the purchase. (C. 4, 43, 1.) 
Paul (Sent. 5, 1, 1) tells us that if a creditor knowingly 
accepted a free person as a security for a debt, he was liable to 
deportation. Afterwards Constantine permitted parents suf¬ 
fering from extreme poverty to dispose of their new-born 
children ( sanguinolenti ), and the purchaser was entitled to the 
benefit of their services; but he reserved the right to the father 
or any other person to redeem the child by payment of money, 
or giving a slave in exchange. (C. 4, 43, 2.) 

These details illustrate the gradual progress of a rational 
conception of the position of parent and child. At first, the 
father is despot or owner; he has all the essential rights of 
ownership, the right to use the son’s services, the right to part 
with them, the right to destroy; but gradually those rights are 
limited; the father ceases to be the proprietor, he becomes the 
natural protector and guardian of his children. Such was the 
tendency of Homan Law, although, as appears from the latest 
law, it never went so far in the direction of giving indepen¬ 
dence to the child, as is now considered necessary in all 
civilised nations. 


1 The words of the XII Tables are, “ Endo liberis justis jut vita; necis venumdandiqut 
potestas ei e$to. Si pater filium ter venumdit filius a patre liber esto.” 
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4. It s followed that no action for damages could lie at the 
suit either of son or father against the other. 

But if a son does a wrong ( noxa) to his father, or a slave to his master, 
no action arises. For between me and a person in my potestas no 
obligation arises. And therefore if he passes into another’s potestas, or 
becomes his own master, neither against him nor against the man in whose 
potestas he now is can there be any action. And hence this question is 
raised:—If another’s slave or son wrongs me, and thereafter comes under 
my potestas , does the action fall through, or is it only in abeyance ? The 
teachers of our school think that it falls through, because under the new 
circumstances the action cannot be sustained ; and con?equently, although 
he passes out of my potestas I can bring no action. The authorities of the 
opposing school think that as long as he is in my potestas the action is in 
abeyance, since I can bring no action against myself, but that when he 
passes out of my potestas , then the action revives. (G. 4, 78.) 

It was the existence of the potestas that determined the legal 
constitution of a Roman family, so artificial as it seems to us, 
as indeed it did to the jurisconsults of the Empire. The Roman 
family cannot be defined as consisting of parents with their 
children; it was composed of those persons who were subject 
to the potestas of the same individual, whether they were his 
children, grandchildren, great-grandchildren, or entirely uncon¬ 
nected with him in blood. Hence a child who had been emanci¬ 
pated from the potestas was at first, from a legal point of view, 
no member of the family, while a stranger introduced by 
adoption was regarded to all intents and purposes as the off¬ 
spring of the head of the family. So far was this view carried 
that the conception of blood relationship was submerged in that 
of persons living under the same potestas . A sister who was 
married into another family, and placed under a different 
potestas , was looked on as no longer related to her brothers 
for any legal purpose. The history of Roman Law discloses 
a series of changes by which the Roman family was brought 
nearer and nearer to the modem point of view. 

Next comes another division of the law of persons. For some persons 
are sui juris , others alieni juris . And again, of those alieni juris, some are 
in the potestas of parents, others in the potestas of masters. Let us look then 
to those that are alieni juris; for if we know who they are, we shall at the 
same time understand what persons are sui juris . And first, let us treat of 
those that are in the potestas of masters. (J. 1, 8, pr.) 

Suijtvris : A person not subject to any of the three forms of authority already 
described, or to be described, potestas , manus , mancipium , was said to be sui juris . 
The phrase sui juris does not signify that a person had arrived at any age of legal 
majority. A child just bom, if not under the potestas of the father, was sui juris. 



PATRIA POTESTAS. 49 

Alietti juris. A person under any one’s potestas , manus, or mancipium, was Baid to 
be alieni juris. % 

Paterfamilias. This word is sometimes employed in a wide sense as equivalent to 
sui juris. A person sui juris is called paterfamilias , even when under the age of 
puberty. (D. 1, 6, 4.) In the narrower and more common use, a paterfamilias is 
any one invested with potestas over any person. It is thus as applicable to a grand¬ 
father as to a father. (D. 50, 16, 201.) In this sense the word paterfamilias is used 
throughout this chapter. 

Filiusfamilias (son), filmfamilias (daughter). These are the co-relative terms to 
paterfamilias , and signify any person, male or female, who is under the patria potestas 
of another. A grandson may therefore be properly designated filiusfamilias , and his 
grandfather, under wl^se power he is, his paterfamilias. (D. 50, 16, 201.) 

Afaterfamilias. At first, probably, materfamilias signified a wife under the manus 
of her husband, and was thus the equivalent of filiafamilias rather than of paterfamilias. 
A married woman not under the manus of her husband was distinguished as matrona. 
(Aul. Gell. 18, 6.) At a later period, materfamilias was sometimes employed as 
equivalent to paterfamilias in one of its meanings, and designated any female sui 
juris. (1). 1, 6, 4.) Materfamilias was also applied to any respectable woman, 
whether married or single, freeborn or a freedwoman. Character, says Ulpian, not 
birth or marriage, marks the materfamilias. (D. 50, 16, 46, 1 ; D. 43, 30, 3, 6 ; 
I). 48, 5, 10, pr.) 

Rights and Duties. 

A. Rights of paterfamilias . 

I. To exclusive possession of those under his potestas. 

Sometimes, too, freemen are the objects of theft ( furtuin ), as when a child 
in our potestas [a wife in our manus, or even a debtor assigned to me by a 
court, or a hired gladiator] is carried off by stealth. (J. 4, 1, 9 ; G. 3, 199.) 

II. To exclusive use. It has been already pointed out (p. 2) 
that a hither could bring an action for damages for injuries 
suffered by liis son through the negligence of a defendant. 

III. An injuria to a child in tho power of his father is an 
injury to the father. 

A man may suffer an injuria , not only in his own person, but also in those 
of his children in potestate , and of his wife [although not held in manu\; 
for this opinion has on the whole prevailed. And therefore, if you wrong 
my daughter, Titius’ wife, an actio injuriarum lies against you, not only in 
my daughter’s name, but also in the name of me the father, and of Titius the 
husband. But, on the other hand, if an injuria is done to a husband, the 
wife cannot bring an actio uijuriarum. For wives ought to be defended by 
husbands, not husbands by wives. An actio injuriarum may also be brought 
by a father-in-law on behalf of his daughter-in-law, if her husband is in his 
potestas. (J. 4, 4, 2 ; G. 3, 221.) 

The rights of children begin where the rights of slaves 
end. The utmost limit of legal security accorded to the slave 
was to give the master, not the slave, an action .for serious 
harm done to the slave. But a child in his father’s power 

D 
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could suffer an injuria altogether apart from any dis¬ 
respect intended for# his father, although the latter alone 
could bring an action for the appropriate penalty. Whether, 
at some earlier period, the son was in the same posi¬ 
tion as the slave, is a matter of conjecture; but when the 
written records of law appear, the son is treated altogether as 
a freeman, although with an incapacity to enforce his rights. 
His father alohe had the power of compelling the wrongdoer to 
pay compensation. But every injury to the son was regarded 
also as an injury to his father, and therefore t\fo actions might 
be brought- one for the injury to the father, the other for the 
injury to the son. The damages in each action were fixed in 
accordance with the dignity of the persons: if the son had the 
higher dignity, the heaviest damages would be obtained on his 
account. (D. 47, 10, 30, 1; D. 47, 10, 31.) 

The rights of wives are complete, and they can also bring 
the necessary actions to vindicate their rights, unless they are 
in the manus of their husbands; for the manus over wives was 
the equivalent of the potestas over children. If a woman had 
not passed under the manus of her husband, which in later 
times she seldom did, she continued under the potestas of her 
father; and hence, for a wrong done to her, both her husband 
and her father had each an action. (D. 47, 10,. 18, 2.) The 
husband had an interest in the modesty of the wife, the father 
in the good name of the daughter. (C. 9. 35, 2.) 

It might, indeed, happen—so distinct were the grounds of 
injury—that no wrong might be done to the son, and yet 
through him a wrong be done to his father. The son might give 
his consent, and therefore no wrong would be done to him; but 
still the son’s consent did not wipe out the wrong to the father. 
Thus—if A sold B’s son with his consent, no wrong was done 
to the son; but nevertheless B had his action against A for the 
wrong done to him as father. (D. 47, 10, 1, 5; D. 47, 10, 26.) 

Under certain circumstances, however, a son, while still in 
his father’s power, could himself bring an action for injury done 
to him. This was allowed under three conditions:—the father 
must be absent, or insane; he must have gone away without 
leaving any agent ( procurator ) authorised to bring the action; 
and the Praetor must have given his permission, after ascer¬ 
taining whether the son was likely to conduct the case properly. 
(D. 47, 10, 17, 17; D. 47, 10, 17, 11.) “The Praetor says, If to 
him that is in another’s potestas an injury is alleged to have 
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been done, and he that has the potestas is not within the juris¬ 
diction, and no agent appears to act in his name, then, after 
ascertaining the facts of the case, to him that is alleged to 
have received the injury I will give a remedy,” 1 

The son could not bring the action if the father were within 
the jurisdiction, and refused; for the reason why the son was 
allowed to bring the action at all, was the assumption that the 
father, if present, would sue. Occasionally, when the father was 
at home, but of low character, and the son was respectable, the 
latter was permitted to sue in his own name. (D. 47,10,17,12.) 
When the son sued he proceeded in his own name, not in the 
name of his father; and after he had brought his action, his 
father could not afterwards sue on his own account. (D. 47, 
10, 17, 21.) Also, after the father’s death, if the son were 
relieved from the potestas , he could sue for any injuria done 
to him. (D. 47, 10, 17, 22.) 

B. Duties of the Paterfamilias . 

I. At first a paterfamilias was responsible for his sons exactly 
in the sam.o way as a master for his slaves, and could get rid 
of all liability by surrendering the wrongdoer, 

A curious question of form is discussed by Gaius. 

When a son is given up to be held in tnanciftio because of some wrong he 
has done (noxali causa), the authorities of the opposing school think that 
he ought to be thrice conveyed by mancipation; and this because of the 
statutory provision in the XII Tables, that no son shall pass out of his 
father’s power unless by three mancipations. But Sabinus and Cassius, and 
the rest of the authorities of our school, think that one mancipation is enough; 
for they believe that the provision in the XII Tables refers only to voluntary 
mancipation. (G. 4, 79.) 

A son surrendered in mancipio was not a slave. He was 
bound to work for his new master, but was not apparently in 
other respects in the status of slavery. (Servire actori debet 
non Jit tamen servilis conditionis . Quintal., Inst. Orat. 7.) Also, 
by payment of the sum due as damages, the son could at any 
time be released. (Collat. Leg. Mos. et Rom., 2, 3.) 

II. Disuse of noxal surrender. 

In old times, indeed, such surrenders were made even in the case of 
children, both sons and daughters. But later ways of thought have rightly 
judged that such harshness is abominable; and it has therefore fallen into 


1 Ait Praetor. Si ei qui in alterius potestate erit, injuria facta esse dicetur neque is 
cujus in potestate est, praesens erit, neque procurator quisquam etoistat qui eo nomine agat: 
causa coynita ipsi qui injuriam accepisse dicetur judicium ddbo . (D. 47, 10, 10, 17,) 
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entire disuse. For who could bear to surrender to another, for some misdeed 
(noxa) his son, and above all his daughter ? Would not the father, through his 
son's person, risk more than the son himself? While in the case of daughters 
a due regard to modesty forbids the practice. And therefore it is decided 
that slaves alone are liable to noxales actioncs; while we find it often said in 
the older commentators that filii familias can be sued in person for their 
delicts. (J.4, 8,7.) 


Investitive Facts. 

A. Acquisition of the potestas over a man’s o^gn issue. 

I. We have potestas over our children by a regular marriage begotten. 

(J- if 9> pr-; G. 1, 55.) 

The offspring of you and your wife is in your potestas. And so, too, the 
offspring of your son and his wife. Your grandson (that is) and granddaughter, 
are equally in your potestas , and your great-grandson and great-grand¬ 
daughter, and so on. Your daughter's offspring, however, is not in your 
potestas , but in its father's. (J. 1, 9, 3.) 

In order to contract regular marriages, and to have the children therein 
begotten under their potestas } Roman citizens must marry wives that are 
Roman citizens, or, at all events, Latins or aliens with whom they have conu- 
bium. For the effect of conubium is to make the children follow the father's 
condition, and thus the sons become Roman citizens, and are in the father's 
potestas. (G. 1, 56.) 

All that we have said of the son must be understood of the daughter also. 
(G. 1, 72.) 

It is at this point—as an investitive fact in regard to the 
potestas —that Gaius and Justinian treat of the conditions neces¬ 
sary to a legal marriage. The subject will be examined fully 
in treating of the relation of husband and wife. (Book II. 
Divis. II.) 

It sometimes happens that children not in their parents' potestas at birth, 
are yet afterwards brought under potestas. (G. 1, 65.) 

II. A Latin freedman that has a child a year old may, by 
petition, obtain a grant of the potestas over his child (anniculi 
probatio ). 

Therefore if a Latin, in accordance with the lex sElia Scntia , marries a 
wife and begets a son, whether that son is a Latin by a Latin wife, or a Roman 
citizen by a wife that is a Roman citizen, the father will have no potestas over 
him. But afterwards, by showing good grounds, he gains Roman citizen¬ 
ship, and his son as well. And from that instant the father’s potestas over 
the son begins. (G. 1, 66.) 

It is different with those that by the jus Latii obtain the Roman citizen¬ 
ship not only for themselves but for their children. For their children pass 
under their potestas. And this right is enjoyed by some alien states, if only 
they have the Majus Latium. For Latium is either niajus or minus. It is 
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called majus when by holding a magistracy or post of honour in their own 
state men win the Roman citizenship, not only for themselves, but for their 
parents and children and wives. It is called minus when those only that 
actually hold the magistracy or post of honour attain to the Roman citizen¬ 
ship. And this distinction is set forth in many letters of the Emperors. 
(G. i, 95, as restored.) 

Jus Latii. In tracing the development of Roman Law, we are at every point 
confronted with the fact, that it was a system confined exclusively to Roman citizens. 
Citizens alone had civil rights or dutieB ; citizens alone could sue or be sued. But, by 
treaty with their neighbours, the Romans admitted aliens bom to a share, greater or 
less, of their civic rights. A distinction commonly made was between the privilege 
of intermarriage (conubium), which was the basis of the domestic or family law, and 
the privilege of holding property and making contracts ( commercium ), which was the 
basis of commercial intercourse. It was upon this distinction that the privileges 
accorded to the inhabitants of Latium wore determined. To them was granted com • 
mcrcium, but not conubium; with special facilities, however, for enabling them to 
acquire the full Btatus of Roman citizens. By the lex Jvlia et Plant ia de civitate 
(b. o. 87) the rights of citizens were extended to the whole of Latium, and henceforth 
the expression jus Latvi ceased to have any territorial signification, and was conferred 
upon remote districts, as on Sicily by Julius Caesar, and on the whole of Spain by 
Vespasian. 

The exact position of a Latinus may be determined by the information given us 
regarding Latini Juniavi , who were manumitted Blaves not allowed any greater rights 
than the old Latini. (See Book III. Div. II., Latini Juniani.) 

As far as regards making good a case of mistake, the age of the son or 
daughter matters nothing ; for on that point the Senatus Consultum makes no 
provision, unless indeed the case put forward is that of a Latin man or woman 
married under the lex ALlia Sentia . For no doubt then, if the son or daughter 
is less than a year old, the case cannot be made good. Nor am I unmindful 
that in a rescript of the late Emperor Hadrian it seems to be settled that to 
make good any case of mistake the son must be a year old. But we ought 
not always to regard a letter by the Emperor to a particular person as bring¬ 
ing in a general rule of law. (G. i, 73, as restored.) 

III. When a marriage is illegal in consequence of a mistake 
as to the status of one of the parties, upon proof of the error 
the potestas in certain cases could be obtained. 

In those cases in which the mother’s not the father’s condition is followed 
by the offspring, it is abundantly plain that the father, even if a Roman 
citizen, can have no potestas over it. And therefore we specially mentioned 
above that in certain cases where, through some mistake, the marriage was 
not duly contracted, the Senate steps in to remedy the defect in the mar¬ 
riage; and in that way often the son is brought under the father’s potestas . 
But if a female slave conceives by a Roman citizen, and thereafter by 
manumission becomes herself a Roman citizen before child-birth, although 
the offspring is a Roman citizen like his father, yet he is not in his father’s 
potestas . For the intercourse in which he was conceived was not regular 
(. justus)y nor is there any Senatus Consultum to make it quasi-regular. (G. 

1, 87, 88.) 
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1. The husband is a citizen; the wife is, at the time of 
marriage, supposed also to be a citizen, but is really a Latin 
{Latina), or alien (peregrina), or one of the dedititii. (For 
dedititii , see Book II. Div. II.) 

And again, if a Roman citizen marries a Latin or an alien wife through 
ignorance, believing her to be a Roman citizen, and begets a son, that son 
is not in his potesias. For indeed he is not even a Roman citizen, but either 
a Latin or an alien—that is, of his mother’s condition. For no one follows 
his father’s condition, unless between his father and his mother there is 
conubium. But a Senatus Consultum allows him to make good a case of 
mistake; and then both the wife and the son come to be Roman citizens, 
and thenceforward the son is in his father’s potestas . And the rule of law is 
the same if through ignorance he marries a wife that is one of the dedititii; 
except that the wife does not become a Roman citizen. (G. i, 67.) 

2. Converse case. The wife is a» citizen, but the! husband 
is a Latin, an alien, or one of the dedititii . 

And again, if a female Roman citizen by mistake marries an alien, taking 
him for a Roman citizen, she is allowed to make good a case of mistake : 
and so her son too and her husband come to be Roman citizens, and the 
son of course instantly passes under the father’s potestas. The rule of law 
is the same if it is an alien she marries, taking him for a Latin coming under 
the lex AZlia Sentia; for this case is specially, provided for by a Senatus 
Consultum. And so up to a certain point if she marries a dedititius, taking 
him for a Roman citizen or a Latin coming under the lex ^Elia Sentia , 
except indeed that the dedititius remains in his own condition, and therefore 
the son, although he becomes a Roman citizen, is not brought under his 
father’s potestas. (G. 1, 68.) 

3. Again, if a Latin woman marries an alien believing him to be a Latin 
coming under the lex AZlia Sentia, under a Senatus Consultum she can after 
the birth of a son make good a case of mistake. And so all become Roman 
citizens, and the son passes at once under his father’s potestas. (G. 1, 69.) 

4. The same precisely is the rule of law if a Latin in mistake marries an 
alien woman believing her to be a Latin or a Roman citizen coming under 
the lex jElia Sentia. (G. 1, 70.) 

5. And further, if a Roman citizen, in the belief that he is a Latin, marries 
a Latin woman, he is allowed, after the birth of a son, to make good a case of 
mistake, just as if he had married a wife under the lex j.Elia Sentia. Those 
too that, although Roman citizens, believing themselves to be aliens marry 
aliens, after the birth of a son are allowed by a Senatus Consultum to make 
good a case of mistake. And when this is done the alien wife becomes a 
Roman citizen, and the son, who also is an alien, not only comes to be a 
Roman citizen, but also is brought under his father’s potestas. (G. 1, 71.) 

6. Nay, an alien, too, that has married by mistake, is allowed to make good 
his case, as is pointed out by a rescript. For a case actually occurred in 
which an alien married a female Roman citizen, she believing him to be a 
Latin coming under the lex jElia Sentia , and after the birth of a son obtained 
on other conditions the Roman citizenship. Then when the question was 
raised, whether he could make good a case of mistake, the Emperor Antoninus 
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decided by a rescript that he could, just as if he had remained an alien. And 
hence we gather that even an alien ' can make good a case of mistake. 
(G. i, 74, restored.) • 

From what we have said it is clear—(i.) That if an alien marries a female 
Roman citizen, whether in mistake or whether she knows his condition, the 
offspring of that marriage is by birth an alien. (2.) That if, however, it was 
by mistake that the marriage with him was contracted, this case can be made 
good under the Senatus Consultum , according to what we have said above. 
(3.) That if, on the other hand, there was no mistake from first to last, but 
the female Roman citizen knew the condition of her husband, in no case is 
the status of the husband or son changed. (G. 1, 75, restored.) 

It is necessary to add that a grant of citizenship did not 
necessarily carry with it the potestas over qhildren born before 
the grant. It has been observed that when a Latin freedman 
had a son not less than a year old, he acquired at the same 
time the rights of a citizen and of a paterfamilias . With regard 
to aliens, Gaius says:— 

If an alien receive a grant of Roman citizenship for himself and his children, 
he has no potestas over the children unless they are expressly subjected to his 
Potestas by the Emperor. And this is done only when the Emperor, after 
inquiring into the case, judges this best for the sons. And if they are under 
puberty or abroad, the inquiry is very searching and minute. All this is 
pointed out in an edict of the late Emperor Hadrian. Again, if a man whose 
wife is pregnant receives a grant of Roman citizenship both for himself 
and for her, although the offspring is, as we have said above, a Roman 
citizen, yet it is not in the potestas of the father. This is pointed out in a 
document under the hand of the late Emperor Hadrian. And therefore, if 
a man knows that his wife is pregnant at the time he is asking the citizenship 
for himself and his wife from the Emperor, he ought to ask the Emperor at 
the same time to allow him the potestas over the child that is to be bom. 
(G. 1, 93, 94.) 

IV. Legitimation (. Legitimatio ). It sometimes happens that children 
at the moment of their birth are not in the potestas of their parents, but are 
afterwards brought under the potestas . F or instance, a natural son afterwards 
presented to the Curia is subjected to the father’s potestas . A son, moreover, 
begotten by a free woman, whom the father might have married, so far as the 
laws were concerned, but with whom he only cohabited, is afterwards brought 
under the father’s potestas , if under a constitution of ours instruments of 
dowry are drawn up; and even to others, if they are begotten by the 
same marriage, our constitution makes a like concession. (J. 1, 10, 13.) 

If the children were old enough to be able to object to the legitimation, their oppo¬ 
sition was fatal. They would be brought under the potestas without their consent, 
but not against their wilL Modestinus “inviti jtlii natwrales, vel emwncipati , non 
rediffuntur in patriam potestatem .” (D. 1, 6, 11.) Celsus “ vel consentiendo vel non 

contradicendo. y} (D. 1, 7, 5.) 

1. Legitimation by subsequent marriage (legitimatio per sub - 
sequens matrimonium ). 
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Legitimation was the process by which children born to 
Roman citizens, not in a regular marriage, and therefore not 
under the potestas of their father, were brought under his 
pote8tas. Legitimation was confined to a single class of 
children ( naturales liberi) y the offspring of concubinage. (For 
Concubinatu8> see Book II. Div. II., Husband and Wife, Appendix.) 
Concubinage was a species of left-handed marriage, the differ¬ 
ence between which and marriage was, in law, inconsiderable. 
When persons exchanged the lower for the more respectable 
union, the act was allowed a retroactive effect, and the children 
born before the marriage were subjected to the potestas. 

Legitimation by subsequent marriage was first introduced by 
Constantine (A.D. 335), who enacted that if free-born concubines 
were married by the men with whom they cohabited, their 
children born before the marriage should be under the husband’s 
potestas (sui ac legitimi ). Zeno abrogated the law of Constan¬ 
tine (a.D. 476), reserving the rights of those free-born concu¬ 
bines who in A.D. 476 had children. (C. 5, 27, 5.) Legitima¬ 
tion, after having existed for 141 years, was thus abolished, and 
the law continued in this state for 53 years, until Justinian 
(a.D. 529) revived and amplified the enactment of Constantine. 
.Justinian pointed out that it was rather hard that the children 
born of a concubine after marriage should be legitimate to the 
exclusion of those born before, since it was the affection enter¬ 
tained for the offspring of the concubinage that induced the 
parents to marry. Putting together the laws made at different 
times by Justinian, the following may be stated as the con¬ 
ditions of legitimation by marriage:—The marriage must be 
attested either by writing or by the settlement of a dowry 
(dos) ; it must have been preceded by concubinage as opposed 
to promiscuity, and during the concubinage there must have 
been no legal impediment to the marriage of the parties. (C. 5, 
27, 10.) This last condition was necessary to prevent an evasion 
of the law, for otherwise persons that were prohibited from 
marrying could have lived in concubinage, and, when the im¬ 
pediment was removed, legitimated their children by marriage. 
The woman might be a manumitted slave ( libertina ), (Nov. 
89, 8), or even a slave, if the property of the man, the mar¬ 
riage operating as a manumission. (Nov. 78, 3.) It was 
immaterial whether the father had or had not previously to the 
concubinage any legitimate children. (Nov. 89, 8; Nov. 12, 4.) 

2. Legitimation by making a natural child a Decurio.— Legiti - 
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matio per oblationem curiae. This is the first mode referred to in 
the text of Justinian. 

The Curia was to the provincial municipalities much what 
the Senate was to Rome. (C. 10, 31, 36.) The dignity of 
the Curia was hereditary (C. 10, 31, 44), and the only way of 
increasing its members was by co-optation. At one time the 
burdens of a member of the Curia so outweighed the privileges 
that election to it was considered a punishment. (C. Th. 12, 
1, 66; C. 10, 31, 38.) The Decurions were compelled to live 
in their cities «(D. 50, 2, 1); they could not be soldiers or 
clergymen (C. 1, 3, 12); and they were forbidden to sell their 
lands without the concurrence of a judge as to the necessity 
of the sale. (C. 10, 33, 1.) As a bribe to induce men to add 
members to the Curia, legitimacy was given to their natural 
children. 

The first step was taken in A.D. 442. Theodosius and Valen- 
tinian enacted that those who offered their natural children to 
the Curia, or who gave a daughter in marriage to a decurio, 
should be permitted to give them during life or on their death 
the whole of their property. (C. 5, 27, 3.) This narrow privi¬ 
lege was extended by Leo and Anthemius A.D. 470, who gave 
to those children the right of succession to their father if ho 
died without making a will. Justinian (Nov. 89, 2, 1) em¬ 
powered any one during his life or by his testament to make 
his natural son a decurio , and legitimate. But this legitimation 
was not thoroughgoing; it made the legitimated child for all 
purposes a legitimate child of its father, but gave it no claims 
on any of his relatives. Its operation was therefore more 
restricted than the first kind of legitimation. (Nov. 89, 4.) 

3. Legitimation by Rescript of the Emperor ( per rescriptum 
principis) was introduced by Justinian (Nov. 89, 9) after the 
analogy of the Restitutio Natalium (see Book II. Div. I., Freed- 
men.) That Novel authorised the Emperor to grant on the 
petition of a father a rescript of legitimation, conferring on him 
the potestas over any of his natural children when he had no 
legitimate children, and when their mother was dead or un¬ 
deserving of marriage. 

4. By testament confirmed by the Emperor. In the case 
just stated, if the father during his life neglected to apply for a 
rescript, but intimated in his will his desire that his children 
should become legitimate, they were authorised to apply for, 
and obtain, the rescript of legitimation. (Nov. 89, 10.) 
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5. ADOPTION. —Anastasius permitted fathers to adopt their 
natural children, and thereby obtain the potestas over them; 
but Justin took away the privilege; and his decision was 
followed by Justinian, who observed that it was a cruel 
injustice to allow a father, by resorting to adoption, to super¬ 
sede his legitimate children. (Nov. 74, 3 ; Nov. 89, 7.) 

B. The acquisition of the potestas over another's children. 

Not only the children bom to us ( naturales) are, as we have said, in our 
potestas , but those too that we adopt. (J. i, 11 pr. : G. i, 97.) 

Effect of Adoption. 

Adoptive children, as long as they are held in adoption, are in the position 
of children bom to us. But if emancipated by their adoptive father, then 
neither by the civil law nor as far as regards the Praetor’s edict are they 
numbered among his children. (G. 2,136.) And the same principle (applied 
conversely) governs their relations to the parent to whom they were bom. 
For as long as they are in the adoptive family they are held to be outsiders. 
But if emancipated by their adoptive father, then forthwith their case is the 
same as it would have been if they had been emancipated by their father to 
whom they were bom. (G. 2,137.) 

A Roman family, from the legal standpoint, must be defined 
as consisting of a Head or Ruler, and of the persons subject to 
his absolute power. The children of the Head of the family 
were not legally related to him unless they were in his power; 
while, on the other hand, persons unconnected with him in 
blood were children for all legal purposes, if they had been 
brought under his power by the artificial tie of adoption. The 
family, as a legal unit, was based on the despotic authority of 
its head. There was doubtless a time, further back than the 
earliest records of Roman Law, when the legal was also the 
moral basis of the family; when the only tie between man and 
man was subjection to a common superior. The nearer we 
get to the fountain-head of our civilisation, the narrower 
in its scope appears to be the feeling of moral obliga¬ 
tion. At first no duty is recognised outside the circle of 
one’s family or clan; in.a higher stage, the city is the 
limit of social obligation; to be a stranger ( hostis) is to be an 
enemy; and even the most enlightened spirits of antiquity 
rose little above the prejudices of their time. Thus Plato, 
while proposing, as a humane modification of the rights of the 
conqueror, that Greek should not enslave Greek, did not ven¬ 
ture to extend the indulgence to barbarians, that is, to all 
outside Hellas. In the more backward and primitive state of 
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society, the one condition of safety was to be a member of an 
organised group. The family was such a group, and it has 
accordingly been suggested that the device of adoption was 
first introduced as a means of enabling outsiders to enter into 
a family,.to share its sacred rites and enjoy its protection. 

But a consideration of the facts concerning adoption in the 
Roman Law points to the explanation of that form of fictitious 
relationship in a different direction. It would rather appear 
from the indications presented to us in the records of law, that 
the primary object of adoption was to obtain an heir to a childless 
family, and that fictitious relationship was resorted to only as a 
substitute in the absence of descendants. In the most ancient 
form of adoption, the object appears clearly to have been to 
avoid the extinction of a family by the death of its head without 
heirs. Thus unmarried men could not adopt, nor even married 
men, unless they had no hope of children of their own. (D. 1, 
7, 15, 2.) Adoption may be ranked as an earlier invention than 
the Will, both having originally the same or a similar object in 
view—to determine the devolution of an inheritance in the 
absence of the natural heirs. 

The oldest form of adoption was called arrogatio , and only 
persons sui juris could be arrogated. The later form has no 
other name than adoption ( adoptio ) ; it is the transfer of a per- 
. son from the potestas of one man to that of another, and there¬ 
fore belongs to the class of transvestitive facts. 

There is this peculiarity in adoption [by the peopled authority ( per 
populum )] by the Emperors divine wisdom ( per sacrum oraculum\ that if 
a man has children in his potestas when he offers himself to be adopted 
by arrogatio , not only is he himself subjected to the potestas of the arrogator , 
but his children too pass under the potestas of the arrogator and stand in the 
place of grandsons. For this reason the Emperor Augustus adopted Tiberius 
only after Tiberius adopted Germanicus, in order that as soon as the adoption 
took place Germanicus should become Augustus’ grandson. (J. i, n, ii ; 
G. i, 107.) 

I. The form of arrogation. 

1. The ancient form. 

Adoption takes place in two ways; by the people’s authority (populi 
auctoritate) and by the power (1 imperium) of the magistrate—the Praetor, for 
instance. (G. 1, 98.) 

By the people’s authority we adopt persons sui juris. This kind of adop¬ 
tion is called arrogatio j because, firsts the man adopting is asked (;rogalur), 
that is, questioned, whether he wishes the man he is going to adopt to be his 
legally recognised (Justus) son; and then the man adopted is asked whether 
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he will suffer that to be done ; and lastly , the people are asked whether they 
order it to be done. (G. I, 99.) 

t 

The arrogation took place in the comitia curiata in the ordinary form of legislation. 1 
To the person about to be arrogated the formulae employed were—Do you formally 
agree that Publius Fonteius shall have over you, as over a son, the power of life 
and death? To the people—Is it your will, your order, Quirites, that Lucius 
"Valerius should be to Lucius Titius by right and statute a son, as if by birth 
the child of Titius and his materfamilias, and that Titius should have over him the 
power of life and death ? This, as I have stated it, is the motion I now put to you, 
Quirites. 

The sanction of the Pontiff ( Pontifex ) was°also required; 
he waB the guardian of the Bacred rites (sacra privata), and 
was bound to guard against the extinction of any such rites 
by the arrogation of the only representative of a family. 2 
This mode of arrogation was in active existence during the 
Republic, and was resorted to by the early emperors, as 
by Augustus in the adoption of Agrippa and Tiberius. No 
other form is mentioned by Ulpian or Gaius, although the 
curiae were represented in their time probably only by thirty 
lietors. 

2. At some period unknown, the fiction of popular legislation 
was dropped, and arrogation was effected directly by rescript 
of the Emperor. 

Adoption takes place in two ways ; either by imperial rescript, or by the 
power of the magistrate. By the Emperor's authority we adopt men or 
women that are sui juris. This kind of adoption is called arrogatio. (J. 1, 
11, 1.) 

II. Restraints on arrogation. 

1. Adoption by the people's authority takes place nowhere but at Rome. 
But the other form is allowed in the provinces too, before the governors. 
(G. 1, 100.) 


1 Auctome esses, ut in te P. Fonteius vitae necisque potestatem haberet , uti in JUio. * 
Cic . pro Domo 29. 

“ Velitis jubeatis, Quirites, uti L. Valerius L. Titio tam jure legeque filius sibi siet, 
quam si ex eo patre, matre que familiar ejus, natus esset; utique ei vitae necisque in eo 
potestas siet; haec ita , uti dixi, ita vos, Quirites, rogo. 1 ' — Aul, QeU. Noct. Ait . v. 19. 

* A similar connection between adoption and religion may be remarked, in the 
Hindoo Law. The laws of Menu expressly state that adoption is allowed only to the 
childless, and to prevent a failure of the funeral ceremonies. These ceremonies, 
according to the belief of the Hindoos, are necessary for the comfort and repose of the 
deceased. How, in the Hindoo law, the heir is the person whose duty it is to perform 
the funeral sacrifices, and thus adoption comes to be a mode of appointing an heir. 

* We find also in Athens that the primary object of adoption was to ensure that some 
one should make the proper sacrifices and offer the funeral cake. 
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2. The arrogator must be married ( Cic. pro Domo , 13,15), and 
upwards of sixty years of age, unless his % health is bad, or some 
other reason renders it probable that he may die childless. 
(D. 1, 7, 15, 2.) In adoption, as opposed to arrogation, there 
was no such restraint; unmarried persons could adopt others 
who were alieni juris. (D. 1, 7, 30.) 

3. Arrogation was regarded as a substitute for progeny, and 

accordingly a man could not arrogate more than one person, or 
any even, if he had legitimate children. (D. 1, 7, 17, 3; D. 1, 
7,15,3.) • ^ 

4. Women could not be present in the Comitia, and thus 
could not be arrogated; but when arrogation was allowed by 
rescript they could. (Ulp. Frag. 8, 5; D. 1, 7, 21.) 

Again, adoption by the people's authority is not in use for women, accord¬ 
ing to the better opinion. Rut women [i.e., alieni juris ] arc usually adopted 
before the Praetor, or in the provinces before the Proconsul or the Legatus. 
(G. i, ioi.) 

5. A tutor or curator could not arrogate any one that had 
been under their guardianship, otherwise a dangerous door to 
malversation would have been left open. (D. 1, 7, 17.) 

6. Although a person below or above the age of puberty 
could be adopted, no one under that age could be arrogated. 
(Ulp. Frag. 8, 5.) 

Again, adoption of a boy under puberty by the people's authority has some¬ 
times been forbidden, sometimes allowed. Now, in accordance with a letter 
by the most excellent Emperor Antoninus to the pontifices , if there seems to 
be a legally recognised ground of adoption, under certain conditions it is 
allowed. But before the Praetor, and in the provinces before the Proconsul 
or Legatus, we can adopt a person (i.e., alieni juris ) of any age. (G. i, 102 .) 

When a boy under puberty is adopted by arrogation, the imperial rescript of 
authorisation is not granted until the nature of the case has been ascertained. 
Strict inquiry is made as to the object of the arrogation, whether it is 
honourable and for the good of the pupil. And even then it takes place 
under certain conditions. ( 1 .) The arrogator must give security to a public 
officer ( persona publico), a notary namely, that if the pupil dies under 
puberty he will restore his goods to those that, if no adoption had taken place, 
would have been his heirs. ( 2 .) Again, the arrogator cannot emancipate 
them unless, on the nature of the case being ascertained, they prove worthy 
of emancipation; and then he must restore them their goods. (3.) And 
further, if the (adoptive) father on his deathbed disinherits the son, or in his 
lifetime emancipates him without grounds the law will recognise, he must by 
law leave him a fourth part of his goods, over and above the goods that are 
brought to him by his adopted son, either directly when adopted, or in enjoy¬ 
ment at a later time. (J. 1, 11, 3.) 

The persona publica here spoken of was at first a slave, and, 
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according to the rules of law, the benefit of a promise made to a 
public slave was given/to any one of the public in whose behalf 
it was made. The age of puberty was fixed at fourteen for 
boys and twelve for girls. 

Ulpian tells us that the inquiries mentioned in the text 
(causa cognita) were directed to the motive of the arrogator— 
whether the person arrogated was a relative or the object of a 
genuine affection; to the respective fortunes of the parties— 
whether the person arrogated was likely to gain by the trans¬ 
action, and to the general character of the arrogator. (D. 1, 7, 
17, 2.) The poverty of the arrogator was not a complete barrier, 
if he were inspired by honourable and undoubted feelings of 
kindness. If security were not given, an action for damages lay 
against the arrogator. (D. 1, 7, 19.) 

Transvestitive Fact. (Adoptio.) 

I. Adoption as a transvestitive fact. 

1. Before Justinian. 

A man is allowed to adopt some one as his grandson or granddaughter, or 
great-grandson or great-granddaughter, and so on, although he has not a son. 
And another's son he may adopt as his grandson, or another's grandson as 
his son. But if he adopts some one as a grandson, to be son, as it were, to 
his own adoptive son, or to a son by birth in his potestas , in that case the son 
too must consent, and not have a suus heres brought in to him against his 
will. But, on the contrary, if a grandfather gives his grandson by his son to 
be adopted, the son's consent is not needed. In very many respects, too, the 
son adopted simply or by arrogation is put on the same footing as a son - 
born in a regular marriage. And therefore, if a man adopts some one by the 
imperial authority, or before the Praetor or provincial governor, and that 
some one is not an outsider, he may give him to another to be adopted. 
(J. i, ii, s-8.) 

Effect of adoption on children en ventre sa mere . 

You must know, too, that if your daughter-in-law conceives by your son, 
and you afterwards emancipate the son or give him to be adopted during 
your daughter-in-law's pregnancy, none the less her offspring is born in your 
potestas. But if conception took place after emancipation or adoption, it is 
to the emancipated father or adoptive grandfather's potestas that the offspring 
is subjected. (J. i, 12, 9.) 

The grandson conceived by a son once or twice conveyed by mancipation, 
although bom after the third conveyance of his father, is yet in his grand¬ 
father's potestas. It is by the grandfather, therefore, that he must be 
emancipated or given to be adopted. But a grandson conceived by a son 
now in mancipio by a third conveyance is not bom in his grandfather's 
potestas. Labeo, indeed, thinks that he is in mancipio of the person to 
whom his father belongs. But the rule of law in use is this: that as long a§ 
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his father is in tnancipio his rights are suspended; if his father is manumitted 
after conveyance, the grandson falls under his potestas; but if he dies still in 
mancipioy the grandson becomes sui juris. (G. I, 135.) And as regards a 
child conceived by a grandson, although but once conveyed by mancipation, 
the rule is the same as for a son conveyed for a third time. For, as we 
said above, what three conveyances effect in the case of a son, is effected by 
one ip the case of a grandson. (G. 1, 135 a.) 

2. Justinian introduced a profound alteration, doing away, 
in effect, with the peculiar characteristics of adoption. The 
purpose of adoption was to enable a man to exercise the potestas 
over one that was not his child. 

But now under our constitution, when a father by birth gives a filius - 
familias to an outsider to be adopted, the rights of potestas enjoyed by the 
father by birth are far from being lost. Nothing passes to the adoptive 
father, nor is the son in his potestas , although in case of intestacy wc have 
bestowed on him the rights of succession. But if the father by birth gives 
the son to be adopted not to an outsider but to his son's grandfather on the 
mother's side, or (if the father by birth has himself been emancipated) even to 
the grandfather on the father's side, or to the great-grandfather in like 
manner on either side,—in this case, because the rights both by birth and 
by adoption meet in one person, the right of the adoptive father remains 
unshaken. For the bond is due to the ties of birth, and is drawn the closer 
by a lawful mode of adoption. And therefore in such a case the son comes 
both into the household and into the potestas of the adoptive father. 
(J. 1, 11, 2.) 

Justinian legislates, in this constitution, in a manner that 
plays havoc with the old juridical character of adoption, but 
was not unsuited to the circumstances of his day. Adoption 
had lost its primitive character; there were no sacred family 
rites to maintain; there was, in Bliort, no reason for adoption, 
except merely the desire of childless persons to attach others 
to them by the ties of interest and affection. Like other 
antiquated institutions, it produced cases of occasional great 
hardship. A youth is given, let us suppose, by his father in 
adoption ; the person adopting him soon afterwards emancipates 
him. The result was that the youth was out of both families, 
and was postponed in the succession to his father’s inheritance 
to more distant relatives. To remedy this evil was the purpose 
of Justinian’s constitution, as summarised in the text. 

Such being Justinian’s object, it naturally followed that ho 
would make a difference in the case of arrogation. A person 
arrogated being, as has been said, under no one’s potestas , in 
no one’s family, can lose nothing by giving himself in arroga¬ 
tion, Therefore it was enacted (C. 8, 48, 10, 5) that the old 
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law should remain in force in the case of arrogation; and 
consequently the arrogated person fell under the potestas, and 
became a member of the family of the person that arrogated 
him. The enactment, with the same purpose, exempts from 
the change those cases where a father or other ancestor 
adopted a child or other descendant. Such cases were 
necessarily rare, but they might occur. 

Illustrations. 

A has a daughter B, whose son C is under the potestas of hi? father. The father 
gives C in adoption to A. A, being an ancestor, will acquire the potestas. 

A has a son B whom he emancipates. After emancipation B has a daughter C, 
born under his potestas. B gives C in adoption to A. A thus acquires the potestas 
over C. 

A has a son B, and B’s son C, both under his potestas. A emancipates B, but not 
, C. A afterwards gives G in adoption to B. B acquires the potestas over 0. 

II. The form of adoption of those alieni juris . 

1. The ancient fictitious sale. This was a fictitious suit 
founded on the law of the XII Tables, which imposed a for¬ 
feiture of the potestas on the father who, with barbarous cruelty, 
should subject a son three times to a sale. 

And further, parents, when they have given their children to be adopted, 
cease to have them in their potestas. A son given to be adopted is thrice 
conveyed by mancipation, with two manumissions between; just as is usually 
done when a father lets a son go from his potestas , and so makes him sui 
juris. Next, he is either reconveyed to the father, and from him before the 
Praetor claimed by vindicatio as a son by the adoptive father, and in the 
absence of any contrary claim is made over by the Praetor to him as his son; 
or he is not reconveyed to the father, but by an in jure cessio is given up to 
the claimant ( yindicanti ) by the person holding him under his third con¬ 
veyance by mancipation. But undoubtedly it is more convenient to have 
the reconveyance to the father. As regards other descendants, male or 
female, one conveyance is enough; and they are either reconveycd to the 
ascendant or not. The same formalities are observed in the provinces 
before the governors. (G. i, 134 .) 

The form of transfer by mancipation is given by Gaius. 
(G. 1, 119.) (See Mancipium.) 

Adoption by sale thrice repeated involved two different stages, which ought to be 
kept separate. A has a son B, whom he proposes to give in adoption to C. B is in 
A*s potestas , and it is desired to take him out of A’s potestas and place him in B’s 
potestas. This is a twofold operation. 

(l.)'How is B to be taken out of A’s potestas ? It is at this stage of the transfer 
that the law of the XII Tables has been forced into use. A mancipateB B to 0, 
and C manumits B by the vindicta , as in the manumission of a slave. The'effect of 
thin manumission is that B relapses into the potestas of A. Again A mancipateB 
B to C, and again C manumits 13, thus restoring him to the potestas of A. For the 
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third and last time A mancipafces B to C, and by this third sale forfeits the potestas. 
B is now held by C as his property (in mancipio ), as a kind of chattel; but it is desired 
not to make him a chattel, but a son of G. Then— * 

(2.) Hbw is B to be converted from a chattel (mancipium) to a son ? In other words, 
how is B, who is no longer under the potestas of A, to be brought under the potestas of 
C? Gaius in the text points out two ways in which this might be done. (1°) The 
first consists of the following steps :—After the third sale, C mancipates B back again 
to A, who now retains B, not as his son, but as property (in mancipio). C now 
appeals to the Praetor, and by the proper suit (vindicatio) claims B as his Bon. A 
makes no opposition, and therefore the Praetor adjudges B to C as his son. C now 
holds B under his potestas by a judgment of a court of law. This is the procedure 
recommended by Gaius in the text. 

(2°) The other mode is somewhat different,.and will most easily be understood by 
giving the steps from the very beginning :— 

(a) A mancipates B to C or D, and C or D manumits B. 

(b) A again mancipates B to C or D, and C or D manumits B. 

(c) A mancipates B to D. 

(d) C sues (vindicat) D, and claims B as his son. 

(e) D makes no objection. 

( f) The Praetor thereupon adjudges B to C as his son. 

This form might be resorted to before any municipal magistrate that had jurisdiction 
over the ancient forms of procedure— Lejis actiones. (Paul, Sent. 2, 25, 4.) 

2. Adoption by simple declaration before a magistrate. 

By the magistrate’s authority we adopt those in the potestas of their 
ascendants, whether ofthe first degree—children, namely, as a son or daughter; 
or of a lower degree, as grandson, granddaughter, great-grandson, great 
granddaughter. (J. i, n, i ; G. 1,99.) 

In the time of Diocletian, it appears (C. 8, 48, 4) that 
adoption could not be effected by written instruments, but only 
by the solemn form in the presence of the Praetor. Justinian 
abolished the sales and manumissions, substituting a more 
declaration, recorded in writing. (C. 8, 48, 11, A.D. 530.) 

But if a father gives a son that he has in potestate to his father or grand¬ 
father by birth to be adopted, in accordance with our constitutions on this 
subject- that is, if this is declared with due formalities before a qualified 
judge in the presence of both adopted and adopter without opposition from 
either,—then the jus potestatis is at an end as regards the father by birth. 
But it passes over in such a case as this to the adoptive father; for in his 
person adoption, as we have already said, is most full. (J. 1, 12, 8.) 

An informal adoption could be confirmed on petition to the 
Emperor (D. 1, 7, 38), but only after hearing any objectors 
who might offer themselves. (D. 1, 7, 39.) 

III. Restraints on adoption (also on arrogation). 

1. The question that has been raised, whether a younger man can adopt 
an older, is common to both forms of adoption. (G. 1, 106.) A younger 
man, it is settled, cannot adopt an older. For adoption copies nature; 
and it is a gross violation of nature that a son should be older than his 

£ 
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father. He therefore that is taking to himself a son, whether by arrogation 
or by adoption, ought to be by the full period of puberty—by eighteen 
years, that is—his senior. (J. i, n, 4.) # 

So in adopting a person as a grandchild, there must be a 
disparity of not less than 36 years. 

2. Women, too, cannot adopt; for not even their children by birth are in 
their potestas. But by the Emperors goodness they are allowed to adopt, 
to comfort them for children they have lost. (J. 1, 11, 10 ; G. 1, 104.) 

This permission was granted by Diocletian and Maximian, A.D. 291 . The woman 
did not acquire the potestas, but only such rights as she would L&ve had if the person 
adopted had been her legitimate child. (C. 8, 48 , 5 .) 

3. It is common to both forms of adoption that even those that cannot 
beget (as spadones) can adopt, but those that have been made eunuchs cannot. 
(J. 1, 11, 9; G. 1, 103.) 

4. Adoption could not be repeated. One that has adopted a 
person, or given him in adoption, or emancipated him, cannot 
afterwards adopt him. (D. 1, 7, 37, 1.) 

But a son adopted either by authority of the people or before the 
Praetor or a Provincial Governor, may be given over to some one else to be 
adopted. (G. 1, 105.) 

Adoption by Testament never existed. Julius Caesar did 
indeed name 0. Octavius as his son, but the direction had no 
validity except as an injunction to the people to sanction the 
act. It required to be consummated by a lex curiata . Another 
case is mentioned in the Digest. (D. 37, 14, 12.) Seius died, 
leaving a will, in which he named his freedman Julius his son, 
and named him heir along with his other children. The 
nomination was void. 

0. Forfeiture of independence for ingratitude. 

A son or daughter who had been emancipated from the 
potestas was not absolved from all ties, and, as in the case of 
slavery, might forfeit their independence. This forfeiture was 
the penalty for grossly insulting the paterfamilias who had 
emancipated them, or doing him some grave injury. (C* 8,50,1 
C. Th. 8, 14, 1.) 


Divestitive Facts. 

A. Voluntary divestitive facts by the act of the parties 
[Emancipatio]. 

Emancipation was a voluntary act on both, sides ; the pater¬ 
familias could not (ordinarily) be compelled to emancipate his 
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fdiusfamiliaSy and the filiusfamiliaa could not be emancipated 

against his will. (D. 1, 7, 31; C. 8, 49, 4 \ Nov. 89, 11.) 

♦ 

Children, whether by birth or by adoption, have almost no way of forcing 
a parent to let them go free from his potestas . (J. i, 12, 10.) 

An exception was made when a person under the age of puberty had been 
arrogated ; on reaching that age he was allowed to prove that the arrogation was 
injurious to his interests, and the arrogating pateijamiliaa was obliged to emancipate 
him. (D. 1, 7 , 32 ; D. 1 , 7 , 33 .) 

We ought to note further that a man’s discretion in choosing whom he 
will free from his potestas is altogether unrestrained. If, for instance, he 
has a son and a grandson or granddaughter by him in his potestas , he may 
let the son go free from the potestas, but keep the grandson or granddaughter. 
Conversely he may keep the son in his potestas , but manumit the grandson 
or granddaughter ; and of course this must be understood of a great-grand¬ 
son also, or a great-granddaughter. Or finally, he may make all sui juris . 

(J. 1, 12, 7 5 G. I, 133O 

I. The form of emancipation. 

1. The most ancient form, based on the triple sale. 

By emancipation, too, children cease to be in the potestas of their parents. 
A son must be thrice conveyed by mancipation before he goes out from the 
parental potestas; all other children, whether male or female, once only. 
For the law of the XII Tables refers to the person of a son alone, when it 
speaks of three conveyances, in these words :—“ If a father sells a son thrice, 
let the son be free from the father.” It is done thus :—The father conveys 
the son by mancipation to a third person ; that third person manumits the 
son by vindicta , and thereupon the son returns into his father’s potestas . 
The father a second time conveys the son either to the same third person or 
to some one else (usually to the same); he again in like manner manumits 
the son by vindicta, and thereupon the son once more returns into his father’s 
potestas. Then a third time the father conveys him either to the same third 
person or to some one else (but usually to the same); and by that third con¬ 
veyance the son ceases to be in the father’s potestas , even although he is not 
yet manumitted, but is still in causa mancipii. (G. 1, 132.) 

So far the account in the text exactly agrees with the first 
part of the ancient form of adoption, and there the text ends. 
The rest may be supplied from Gaii Epit. 1, 6, § 3, 4. The 
person to whom the son is mancipated is called fiduciary 
father ( paterfiduciarius ), because of the duty he has to perform. 
If the fiduciary father were to manumit the son, whom he holds 
in mancipio , he would become in law the patron of the son, 
and acquire a patron’s rights of succession to the emancipated 
son's property. The ancient law was strict and formal; it 
looked only to the persons that figured in its ceremonial 
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observances. Thus it was the individual manumitting a 
slave or son that became the patron, even although he had 
no interest in the slave or son, but acted in the fictitious pro¬ 
ceedings the part of a mere lay figure. Such a result it was 
usually an object to avoid. A father emancipating a son 
would naturally wish to retain the rights of a patron, and> 
not to cut himself off from the inheritance of his son. This 

* K 

object was accomplished very simply. After the third sale, the 
fiduciary father mancipated the son to the natural father, who 
thereupon, holding his son in mancipio , himsefif performed the 
ceremony of manumission by the vindicta , and became his son’s 
patron. 

At some period the Praetor intervened to prevent the 
fiduciary father from fraudulently acquiring the rights of 
patronage by manumitting the son, and made the natural 
father in every instance the patron. (J. 1, 12, 6.) 

The steps in a formal emancipation were as follows :—A desires to emancipate his 
son B. 0 is the paterfiduciarius, the fictitious purchaser. ( 1 .) A mancipates B to 
C, and C manumits B by the vindicta . (2. ) A again emancipates B to C, and 0 

manumits B as before. ( 3 .) A again mancipates B to C. ( 4 .) C now mancipates B 
to A. ( 5 .) A manumits B, and acquires the rights of patronage. 

2. The Anastasian Rescript, a.d. 503.—The old formal 
emancipation necessarily required the presence of the parties 
to go through the fictitious sale. Anastasius made provision 
whereby a paterfamilias away from home might emancipate his 
children. He did not abolish the old forms, but introduced this 
novelty as an additional means of releasing childrpn from the 
potestas. A petition must be sent to the Emperor, and his 
favourable answer obtained. The answer must be registered, 
produced in a court having jurisdiction over emancipation, 
and deposited along with the petition to the Emperor; and 
if the persons emancipated were not infants, their consent 
must be given. The act was perfected by the formal consent 
of the Emperor. (C. 8, 49, 5.) 

3. Change by Justinian. 

Formerly emancipation was effected either according to the old usage 
of law (by imaginary sales, that is, with manumissions between), or by 
imperial rescript. But our forethought has by a constitution made a 
change in this for the better. And now the fiction of early times is done away 
with; parents go direct before a qualified judge or magistrate, and let their 
sons or daughters, or grandsons or granddaughters, and so on, go free from 
their power [mantis.] And then, under the Praetor’s edict, over the goods of 
such a son or daughter, grandson or granddaughter, manumitted by the parent, 
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precisely the same rights are guaranteed to the parent as are given to a 
patronus over the goods of his freedman. And further, if the child, son, 
daughter, or whatever it may be, is still under puberty, the parent by the 
manumission becomes its tutor. (J. i, 12, 6.) 

1 

B. Divestitive facts by operation of law. 

Under this head are grouped the various facts that dissolved 
the potestas y irrespective of the wishes of the paterfamilias . 
These facts are either not acts of the paterfamilias or filius- 
familias , or acts not done with a view to dissolve the potestas. 

. I. The death df a person subject to any potestas is a dives¬ 
titive fact with reference to that person; but the death of the 
paterfamilias does tiot always release a filiusfamilias from the 
potestas . 

Let us see now how persons aliens juris are freed from those rights over 
them.' As for slaves, how they arc freed from poiestas may be understood 
from what we have said above in regard to their manumission. Those 
again in an ascendant’s potestas , on his death become sui juris. But here a 
distinction is taken. For on the death of a father, undoubtedly in any case 
his sons or daughters become sui juris. But on the death of a grandfather 
it cannot be said that in any case his grandsons and granddaughters become 
sui juris , but only if after the death of the grandfather they are not to fall 
under the potestas of their father. Therefore, if on the death of the grand¬ 
father, their father is both alive and in the potestas of his father, then after 
the decease of the grandfather they come to be in the potestas of their father. 
If, however, their father, at the time the grandfather dies, is either already 
dead or out of his father’s potestas , then the grandchildren, because they 
cannot fall under_their father’s potestas , become sui juris. (J. 1, 12, pr.; G. 1, 
125-127.) 

II. Any change of a capital status (< capitis deminutio ) suffered 
by a filiusfamilias takes away the potestas of his paterfamilias; 
and the same result is produced by any change of a capital 
status of the paterfamilias . (D. 4, 5, 1.) 

A slave on manumission suffers no tninutio capitis , because he had no 
caput. (J. 1, 16, 4.) 

Where the change is one of dignity rather than of status, there is no 
minutio capitis. And therefore it is agreed that when a man is removed from 
the Senate he undergoes no minutio capitis. (J. 1, 16, 5.) 

As caput includes the three principal heads of status,—liberty, 
citizenship, and family rights,—it may suffer a reduction accord¬ 
ing as one or more of these elements are taken away. The 
withdrawal of liberty necessarily involves the loss both of citi¬ 
zenship and of family rights. This is, in fact, the entire destruc* 



70 


RIGHTS IN REM,\ 


tion of caput, and is called the greatest reduction of status 
(maxima deminutio capitis ). The loss of the second element, 
citizenship, carries with it the loss of family rights, but not of 
liberty. It is called the intermediate reduction of status, media 
deminutio capitis . The third element, family rights, may be 
changed or modified without affecting the two others. This is 
called the least reduction of status ( minima deminutio capitis). 

Capitis deminutio is a change from one’s former status. It is found in 
three forms, maxima , minor (which some call media), and minima . (J. I, 
16, pr. ; G. I, I, 59.) ( * 

The changes of status that operated as divestitive facts of the 
potestas may be arranged under those three heads. 

1. The loss of liberty— Maxima deminutio capitis . This list 
includes the investitive facts of slavery. (See Slavery, Inv. 
Facts.) 

Maxima capitis deminutio occurs when a man loses at once his citizenship 
and his freedom. This happens in the case of those that are made servi 
poenae by a harsh sentence; freedmen, for instance, condemned for ingratitude 
toward their patrons, or freemen that have suffered themselves to be sold in 
order to share the price. (J. 1, 16, 1.) A man made poenae servus ceases 
to have, his sons in his potestas. They are made servi poenae that are 
condemned to the mines or exposed to wild beasts. (J. 1, 12, 3.) This 
happens, for instance, in the case of those that quit their fatherland and 
go abroad, cither not giving in their names at the census, or shirking service 
as soldiers. Those, too, that stay, but suffer themselves to be sold as slaves, 
become under a Senatus Consultum the slaves of those they meant to defraud 
(and thus undergo maxima capitis diminutio ). And so do the freeborn 
women that under the Senatus Consultum Claudianum become slaves to 
those masters whose refusals and warnings they have defied by having, 
intercourse with their slaves. (G. 1, 160, as restored.) 

j Exception. —If an ascendant is taken by the enemy, although he becomes 
the enemies’ slave, yet his descendants’ rights remain in suspense because of the 
jus postliminii. For those taken by the enemy, if they return, regain all their 
early rights. The ascendant, therefore, if he returns, will have the descendant 
in his potestas j for the fiction of postliminium is that the captive has always been 
in the state. But if he dies there, the son becomes sui juris [whether this 
dates from the death of the ascendant among the enemy, or from the time 
he was taken, may be doubted]; and this dates from the time his father was 
taken. And in like manner, if the son himself or grandson is taken by the 
enemy, we say that, because of the jus postliminii, the jus potestatis, too, of 
the ascendant is in suspense. The word postliminium comes from limen 
(a threshold), and post (afterwards). And the man that is taken by the enemy, 
and afterwards comes within our bounds, returns, as we rightly say, by posU 
liminium . For as the thresholds in houses forma bound to the houses, so 
the bound of the Empire is looked on by the ancients as a threshold. Hence 
also comes the word limes , a sort of bound and end. And from it comes the 
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word postliminium, because the man returned within the same threshold 
whence he had been lost. A captive, too, recovered when the enemy is con¬ 
quered, is held to return by postliminium. (J. 1/12, 5 ; G. 1, 229.) 

Jus postlimmii. —The rights of a person who by the hard fortune of war was made 
a oaptive remained in suspense. By the fiction 'of postliminium t introduced doubt* 
less by the jurisconsults ( naturalis aequitas, D. 49, 15, 19, pr.), if the captive 
returned, he was placed, as far as might be, in the same position as if he had never 
left his native country ; but if he died in captivity, this fiction had no place, and he 
was therefore held to have died a slave. 

If only the interests of the captive had been at stake, probably no effort would have 
been made to modify the law ; but the death of a freeborn citizen as a slave had an 
injurious effect upon* his family. If a slave, how could his children inherit from 
him? (D. 50-, 16, 3, 1.) To stretch the fiction of postliminium to this case seems to 
have been too bold a course for the jurisconsults, and accordingly the knot was left to 
be cut by statute. In b. c. 81 the lex Cornelia created a fiction analogous to, but 
extending further than, postliminium . It provided that if a captive died in captivity 
his death should be held to date, not from the actual moment of his decease, but from 
the time he was captured ; so that, although he lived a prisoner, he died free. (D. 49, 
15, 18.) This convenient fiction prevented the ill consequences that would have 
resulted from striking out in a family a link in the chain of hereditary succession. 

The fiction of postliminium applied when persons or property were taken by an 
enemy or a foreign power, and afterwards returned or were recovered. It was not 
essential that there should be a state of war ; it was sufficient if a foreign state, bound 
by no treaty of friendship with Borne, seized the person or property of any Boman 
citizen. (D. 49,15, 12.) But capture by robbers or pirates, or by one of two parties 
in a civil war, did not change the legal position of the persons or property seized : the 
persons in law continued free, the property in law still belonged to its rightful owners, 
and consequently no occasion arose for the fiction of postliminium. (D. 49, 15, 21,1.) 
The necessity for such a fiction arose from the fact that ancient law regarded capture in 
war as a lawful title to the person as well as the property of the enemy. A Roman 
taken prisoner was regarded by his own law as a slave, as well as by the law of the 
state that made him prisoner. Consequently, while in a state of captivity or slavery, 
he could acquire no rights, and the period of his captivity was a period of civil death. 
But if the capture were not lawful, the legal capacity of the person remained unim¬ 
paired, and he was not debarred from the acquisition of rights, although he was pre¬ 
vented from the exercise of them. 

The fiction of postliminium applied both to persons and property taken by the enemy, 
but there is convenience in taking the two cases separately. As applied to free persons 
made captives and slaves, postliminium has by modem writers been called activum; 
applied to slaves or other property taken by an enemy, passivum. 

1. Postliminium in case of free persons taken prisoners and made slaves. Such 
persons do not get the benefit of the fiction unless their capture has been against their 
wilL (C. 8, 51, 19.) 

Illustrations . 

• Soldiers who surrendered with arms in their hands were held^to be made captive by 
< their own will. (D. 49,15, 17.) So, of course, deserters. (D. 49, 15, 19, 4.) 

A treaty of peace has stipulated for the return of all prisoners of war. Whoever 
remains with the enemy after the return of peace was held to be in voluntary cap¬ 
tivity. (D. 49, 15, 20.) 


A son tinder potestas deserts to the enemy. Although in regard to his paterfamilias 
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he may be looked on as property (D. 49,15, 14), still the law preferred to view him 
simply as a citizen, and therefore his return did not again bring him under the potestas. 
The reason assigned i3 quaint: that if the father loses him, it is no more than his 
fatherland has done ; and that with the Romans from of old discipline held the first 
place, parental affection the Becond. The decision is Bound enough without the aid of 
these somewhat ponderous fictions. (D. 49, 1 5, 19, 7.) 

A person is entitled to the benefit of postliminium when he has returned, by what¬ 
ever means, within the frontier of his own country, or of a friendly power (D. 49, 15, 
19, 3), provided he has no intention of returning. (D. 49, 15, 26.) Thus Regulus 
was sent from Carthago to beg for favourable terms of peace to the Carthaginians. 
With the full intention of returning, he gave advice to continue hostilities, and 
returned. His status as a captive was not for a moment afjTected by his absence 
from Carthage, since he had the intention of returning. (D. 49, 15, 5, 3.) 

The effect of postliminium is that the returned captive enjoys all the rights that have 
accrued to him during the period of his captivity. 

A woman is made captive and enslaved. During her captivity her mother dies. 
On returning from captivity she can claim her mother’s property as hers. (C. 8,51,14.) 

A is taken captive while his wife is with child. She gives birth to a son (B), who 
grows up, marries, and has a child (C). After the birth of C, A returns. C is under 
the potestas of A. (D. 49, 15, 23.) 

A husband and his wife are taken captive. In captivity she gives birth to a child. 
On their return this child falls under its father’s potestas , although it was bom of cap¬ 
tive parents, and therefore a slave. (D. 49, 15, 25.) 

A husband is made a prisoner. On his return he finds his wife married to another. 
He cannot claim his wife, because marriage rested solely upon the consent of both 
parties; but his wife is liable to the penalties attached to improper repudiation. 
(D. 49, 15, 8 ; D. 49, 15, 14, 1.) 

2. Postliminium , as applied to property, had a somewhat different shade of meaning. 
The capture of goods or land by an enemy operates as a divestitive fact of the owner¬ 
ship. After capture the former owner has no longer in law any right. If, however, 
the property is recovered from the enemy, such recovery is made a re-investitive fact to 
the former owner. When the enemy was expelled from land occupied by them, the 
land reverted to its former owners, and was not confisfcated or given as prize of war. 
That land only was to be confiscated which was taken from the enemy. (D. 49, 15, 
19, 10.) In like manner, slaves were restored to their former owners. (0. 8, 51, 10; 
D. 49, 15, 19, 5.) Property thus restored w T as accompanied with all burdens and 
limitations. Thus, if it was subject to usufruct, the usufruct revives. (D. 7, 4,26.) 

Postliminium was admitted in favour of land, slaves, ships of war or merchant ships 
—not, however, fishing vessels or pleasure-yachts (D. 49, 15, 2, pr.J; and horses 
(D. 49, 15, 2, 1) ; but not armour, which could not be lost without disgrace (D. 49, 
15, 2, 2), nor clothes. (D. 49, 15, 3.) A prisoner taken from the mines was Bent 
back to his punishment. (D. 49,15, 12,17.) 

2. Liberty is retained, but citizenship lost. Media capitis 
deminutio, 

1°. Latin colonists. 

% 

In tlie old times, when the Roman people were still planting colonies 
in the Latin districts, a man that by a father’s command had gone to 
join a: Latin colony went out in that way from under the potestas. For 
they that thus withdrew from the citizenship of Rome were received as citizens 
of the new state. (G. i, 131.) 
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' 2°. Banishment unaccompanied with imprisonment. Aquae 
et ignis interdictio . 

i 

The deminutio capitis is minor (lesser) or media (intermediate) when 
citizenship is lost, but freedom retained ; as in the case of a man shut out 
from the use of fire and water, or transported to an island (used as a penal 
settlement). (J. i, 16, 2; G. 1, 161.) 

Since a man, that for some crime is shut out under a penal law from the 
use of fire and water, loses thereby his citizenship, it follows that because 
he is in that way Removed from the number of Roman citizens just as if he 
were dead, his children cease to be in his potestas . For reason will not 
suffer a man in the condition of an alien to have a Roman citizen in his 
potestas . And by parity of reasoning, if a man in his father’s potestas is shut 
out from the use of fire and water, he ceases to be in his father’s potestas . 
For equally reason will not suffer a man in the condition o( an alien to be in 
a Roman father’s potestas . (G. 1, 128.) 

3°. Deportation. Deportatio insulae . 

Callistratus included deportation and simple banishment 
among the punishments that involved the loss of liberty. (D. 
50, 13, 5, 3.) But Justinian holds a milder view. 

Since a man that for some crime is transported to an island loses his 
citizenship, it follows that because he is in that way removed from the 
number of Roman citizens just as if he were dead, his children cease to be 
in his potestas . And by parity of reasoning, if a man in his father’s potestas 
is transported to an island, he ceases to be in that potestas . But if by the 
Emperor’s goodness they are restored, they regain in every respect their 
early status. (J. 1, 12, 1.) 

Fathers that are banished ( relegati ) to an island, keep their children in 
their potestas . And conversely, children that are banished remain in 
their parent’s potestas . (J. i, 12, 2.) 

deportation to an island was introduced by Augustus to avoid the ill consequences 
of allowing a crowd of banished men to meet wherever they pleased. It was banish¬ 
ment for life. (D. 48 , 22 , 18 , 1 .) The deported prisoner could buy and sell, and 
enter into all the contracts that were considered to arise from the Jos Gentium . 
(D. 48 , 19 , 16 .) 

Relegation or exile ( exilium ) is a prohibition against entering one’s province or 
Rome, or any particular district, either for life or for a limited term. (D. 48 , 22 , 14 .) 
It may also be restriction to an island or to any particular place {lata juya). (D. 48 , 
22 , 7 ; D. 48 , 22 , 6.) It involved no forfeiture of property or loss of statue, 
and was simply a restriction of locomotion. (D. 48 , 22 , 4 ; D. 48 , 22 , 18 .) 

4°. Desertion to the enemy. (D. 4, 5, 5, 1.) 

3. Qapitis deminutio minima . 

Capitis deminutio is minima (least) when both citizenship and freedom are 
kept, but the man’s status undergoes a change. For instance, when persons 
sui juris come to be aliens juris , or vice versaj [in the case of persons 
adopted, of women that make a coemptio y and of persons given by mancipation, 
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or manumitted therefrom. So far does this go, that every time a man is 
conveyed by mancipation, or manumitted, he undergoes a capitis demtnutic >.] 
(J. i, 16, 3 ; G. i, 162.) 

Capitis deminutio. —The meaning of this expression, like that of the cognate term 
status, has given riser to much controversial writing. The difficulty in the word status 
is that it is undoubtedly used in various senses, with a narrower or wider extension of 
meaning, and can hardly be restricted to any precise technical signification. Caput 
is of narrower import, and relates specifically to three things—liberty, citizenship, and 
position in a family. To these three elements corresponds each of certain possible 
alterations, and hence there are three degrees in which caput may be lessened, 

1. The first question to be determined is, whether the phiv.se, capitis deminutio, 
represented a real, or only a verbal, generalisation ; in other words, whether a change 
of status entailed any legal consequences on account of its being a capitis deminutio ». 
Thus, arrogation had certain specific legal effects ; it subjected a person who was sui 
juris to the potestas of another; but had it any consequences, not as arrogation, but as 
a capitis deminutio ? Obviously, if thiB question be answered in the negative, and if 
the same answer must be given in regard to every other change of status , it follows 
that there is no legal importance whatever to be attached to the phrase capitis demir 
nutio. As a phrase, it may once have been elegant and serviceable* although now 
obscure ; but the question whether a particular change of status is a capitis deminutio 
would not be of the‘smallest consequence ; and a controversy on the subject would be 
a mere logomachy. The language of Gains rather encourages the belief that the 
Roman jurists did attribute some effect to a capitis deminutio (G. 3, 83; G. 4, 38); 
but in the time of Justinian (J. 3, 10, 1) there was apparently only one case (the 
obligatio operarum of a manumitted slave) where the slightest importance attached to 
a question of deminutio capitis. The legal consequences, if any, of a capitis deminutio , 
were so insignificant as scarcely to call for notice. 'Hris helps, therefore, to reduce the 
importance, if it does not remove the difficulty, of the second question. 

2. What was meant by capitis deminutio ? According to Gaius (D. 4, 5, 1), it was 
simply a change of status. Savigny proposes to amend this definition by adding, a 
change for the worse. In a general view, this addition corresponds to the facts. Thus 
a change from liberty to slavery is undoubtedly a change for the worse; so is it to 
lose the rights of citizenship. When a paterfamilias gave himself in arrogation, the 
change may be described as a descent in legal capacity ; so if a woman sui juris fell 
under the manus of her husband. Again, a son under potestas given by his father, even 
if only for form’s sake, in mancipio , falls into a lower class. We can thus understand 
how the transvestitive fact of adoption and the divestitive fact of emancipation should 
equally be considered a capitis deminutio , because the process required that the children 
should remain for a time in mancipio. (D. 4,* 5, 3, 1.) On the other hand, a sbn that 
became sui juris by the death of his father, inasmuch as he obtained his independ¬ 
ence without passing through tho lower stage of mancipium , did not suffer a capitis 
deminutio. (D. 14, 6 , 3, 4.) In like manner, a vestal virgin or Flamen J>ialis , who 
was released from the potestas by elevation to office without going through any 
form of emancipation, was held not to suffer a capitis deminutio . . So far these 
examples go to prove that capitis deminutio means a descent from a higher to a lower 
status ,—from liberty to slavery, from independence to subjection {potestas or manus), 
or from a higher to a lower form of subjection (potestas or mmus 1 6 mancipium). On 
the other hand, elevation to independence, provided it was not achieved by passing 
through the state of mancipium , was not a deminutio capitis. But these cases do not 
exhaust the possibilities of descent in legal capacity. A woman sui juris passing into 
the manus of her husband, undoubtedly changed her legal capacity for the worse; but 
a woman that passed directly from the potestas of her father to the manus of her 
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husband, suffered a change of status , but not a descent in status. But the texts 
(G. 1, 162; G. 4, 38) Beem to refer equally to both cases as examples of capitis 
deminutio. Savigny endeavours to remove the objection from these passages,—not 
altogether without success; but he does not get over the absence of a link of evidence 
that cannot well be spared. The great objection to Savigny’s theory is found in a 
passage from Paul (D. 4, 5, 3, pr.), which states that the children of a person arrogated 
suffer a capitis deminutio by the arrogation of the father, although it makes no change 
to them, but is merely a transfer from the potestas of one person to the potestas of 
another. Savigny admits that this passage is wholly irreconcilable with his views, 
and argues at great length that Paul made a mistake, and was wrong in holding that 
oase to be an example of capitis deminutio. The point would have been of the smallest 
practical importance # to a Roman lawyer practising in the time of *1 ustinian ; and it 
scarcely seems necessary to force ourselves to a judgment one way or the other. 

III. A paterfamilias forfeited his potestas by gross misconduct. 

1. A father that compelled his daughter to prostitute herself, 
forfeited his potestas. (C. 1, 4, 12; C. 11, 40, 6.) 

2. Exposure of free children carried with it a forfeiture, of 
th Q potestas. (C. 8, 52, 2; C. 1, 4, 24; Nov. 153, 1.) 

3. The legitimate children of a man that contracts an inces¬ 
tuous marriage, are not only released from his potestas , but gain 
all his property, subject to affording him maintenance. (Nov. 
12 , 2 , 2 .) 

IV. Certain public dignities released persons from the 
potestas . 

1. And further, sons go ’out from* the parental power when they are 
installed as priests of Jupiter Dialisj girls when they are taken for vestal 
virgins. (G. i, 130.) 

2. A filiusfamiliaSy although he has served as a soldier, or become a 
senator or consul, remains in his fathers potestas. For service or the dignity 
of consul does not free a son from a father’s potestas. But under a constitu¬ 
tion of ours, the crowning dignity of the patriciate, the moment the imperial 
patent is issued, sets a man free from his father’s potestas . For who could bear 
that a father might by emancipation release his son from the bonds of his 
potestas , but that the Emperor’s highness should not be able to exempt the 
man whom he has chosen as father from another person’s potestas? 

a. 1,12,4.) 

The dignity of the patriciate was created by Constantine. These fathers (patres ) 

were councillors to the Emperor, but had no jurisdiction of their own. The rank was 

conferred only on those who had filled the office of Consul, Pretorian Prefect, or Master 

of Offices (Magister Officiorum). (C. 12, 3, 3.) 

* 

3. Justinian, however, subsequently extended the liberation 
from the 'potestas to bishops (Nov. 81, 3), consuls, prefects, 
masters of soldiers ( magistri militum), and generally to all the 
officials that were excused from serving in the curia (Nov. 81). 
This privilege was accompanied with another. These digni- 
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taries, although released from the potestas, were suffered to 
enjoy all the rights accruing to children living under th potestas. 
They were to enjoy the sweets of liberty together with the 
consolations of servitude. 

Remedies. 

a. Remedies in respect of the rights of the paterfamilias. Under this head nothing 
has to be added to the observations made in the case of slavery. The paterfamilias 
has the usual remedies against theft, robbery, damage, or injury. 

B. Remedies in respect of the investitive and transvestitive facfts. 

These may be divided into two groups ; the object of the first group being to 
establish the potestas ; and the object of the second group being subsidiary—to remove 
doubts, in certain cases, in regard to the fact of paternity. 

I. Proceedings to establish the potestas. 

1. Vindicatio. —This was the usual real action by which a title to any property 
could be made out. It was employed in the fictitious form of adoption, and may, if we 
may guess from a passage in the Digest (D. 6,1,1,2), have been resorted to occasionally 
as a mode of recovering a lost potestas. 

2. Procedure by interdict, de liberis exhibendis et ducendis. —This was analogous 
to the exhibitory interdict by which the production of a freeman in court could be 
secured. It was open to the defendant to dispute the existence of the potestas. 
(C. 8, 8, 1.) No interdict was granted if the son wished to remain with the person 
in whose possession he was. (D. 43, 30, 5.) The remedy of the father in such a case 
is given under the next head. 

The interdict could not be brought against a husband to produce his wife to her 
paterfamilias (D. 43, 30, 1, 5) ; nor against a mother, according to a rescript of the 
Emperor Antoninus, when it was judged best that the child should remain with her. 
Her custody of the child did not, however, deprive the husband of his other paternal 
rightB. (D. 43, 30, 1, 3 ; D. 43, 30, 3, 5.) 

The interdict de liberis ducendis enabled the paterfamilias , when his fUiusfamUias 
was produced, to carry him off without resistance. (D. 43, 30, 3, 1.) 

3. Extraordinary Procedure— Cognitio Extraardinaria or Notio Praetoris. 

When it was not a third party, but the filiusfamilias himself that resisted the claim 
of his paterfamilias , the remedy was by application to the Praetor, who examined 
whether the alleged paterfamilias had any potestas; and if so, gave him the filius¬ 
familias. (D. 43, 30, 3, 3.) 

II. Proceedings in regard to the fact of Paternity. 

The general rule was that the children of a lawful marriage were regarded as the 
offspring of the husband. This rule seems to have been at one time absolute ; but a 
Senatus Consultum was passed in the time of Hadrian, enabling a father to dispute 
the legitimacy of his wife’s child born during the marriage (D. 25, 3, 3,1). Thus, if 
he were away from home ten years, and on his return found that his wife had a child 
a year old, the presumption in favour of his paternity would be destroyed. But where 
the husband had access to his wife, he was not permitted to dispute the paternity, 
unless through illness the cohabitation had been interrupted, or his health had been 
such as to render paternity impossible. (D. 1, 6, 6.) In several cases, special pre¬ 
cautions were taken to remove doubts as to paternity. 

1. After Divorce. Senatus Consultum Plancianum de agnoscendis liberis. 

The wife affirms the paternity. A woman, pregnant when divorced, ought within 
thirty consecutive days (D. 25, 3,1, 9) to notify the fact to her divorced husband or 
his father (if he is under his father’s potestas ), to give an opportunity of sending five 
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skilful mid wires to examine and watch her ( ventria inapiciendi; custodea mittendi). 
(Paul, Sent. 2, 24, 5.) Should the husband neglect this opportunity, he cannot after¬ 
wards dispute the paternity. (D. 25, 3, 1, 3.) If the woman did not give notice, or 
refused to admit the midwives, she could not claim a maintenance for the child ; but 
its rights were not in any other respect prejudiced (D. 25, 3, 1, 8; Paul, Sent. 2, 
24, 6). 

2. Apter Divorce. The husband affirms, and the wife denies, her pregnancy. 

This case seems not to have been provided for by the Senatus Consultum Plan - 

cianum. It is dealt with by a rescript (D. 25, 4, 1), which states that the husband 
ought to choose respectable women and three skilful and trustworthy midwives to 
inspect the divorced wife. If the majority think that she is pregnant, she is to be 
persuaded to admit yatchers (custodea). If she were recalcitrant, the Praetor could 
fine her, or apply other modes of compulsion. (D. 25, 4, 1, 3 ; D. 25, 4, 1, 7.) 

3. The Husband is Dead, and his widow asserts that she is pregnant. 

She is bound to notify the fact to the persons interested in her husband’s estate 
twice a-month. They may send five women to inspect her, and, at the proper time, 
watchers. (D. 25, 4, 1, 10.) 


III.—MANUS. 

Definition. 

In the course of Roman history the relation of husband and 
wife is presented under two aspects. In the first and earliest the 
position of the wife was nearly identical with the position of a 
slave, or child under the potestas. 

Now let us see about the persons in our manus —a right peculiar to 
Roman citizens. (G. i, 108.) Potestas applies to both males and females ; 
manus to females only. (G. i, 109.) 

Manus was the name for the rights that a husband possessed 
over his wife. It could not be enjoyed by any one except a 
husband, nor by a husband except in relation to his wife: but no 
husband had the manus in consequence merely of his marriage; 
he could acquire it only in the ways presently to be described. 
A wife, if under her husband’s manus, was called materfamilias; 
if not, simply uxor or matrona (wife or matron). (Cic. Top. 3.) 

The effect of the majius is best described in the words of 
Gaius. 

Nay, even if a woman makes a Coemptio with her husband fiduciae causa, 

none the less she at once takes the position of a daughter. For if a wife in 

any case, and for any reason, no matter what, is in her husband’s manus , it 

is decided that she obtains the rights of a daughter. (G. 1, 115, id.) 

% 

From the number of phrases into which the word manus enters, it was probably, as 
has been conjectured, the original name for the powerB of the head of a family, what¬ 
ever the objects—cattle, slaves or children—over which they were exercised. By a 
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process of differentiation the ownership of slaves and other property came to be 
designated by “dominium” the nearest equivalent of u property.” The rights over 
children were named “potestas*-” over free persons, not as children, mancipium; while 
the original word “ manus ” was retained only for the rights of husbands over wiveB. 
Mancipium comes from many* and capio —literally what iB taken with the hand; 
manumissio, from manus and mittere, shows the word as applied to slaves and children. 

In its general characteristics the manus resembles the 
potestas; a wife was in law in no better position than a 
daughter. But just as slavery falls short of the complete 
attributes of ownership, while the potestas exhibits a like 
advance from slavery, so the manus lies still further away from 
the characters of ownership than the potestas. 

I. A husband acquired all his wife’s property, and was re¬ 
sponsible for her obligations to the extent of that property. 
(G. 2, 98; G. 3, 83; G. 3, 84.) While she was in manu she 
could not acquire any property for herself, but only for her 
husband. She could, however, enjoy that modified and per¬ 
missive form of ownership granted to slaves and children; 
namely, the peculium. 

The manus was, therefore, incompatible with the potestas: a 
woman that passed into the manus of her husband necessarily 
ceased to be under the potestas of her father. But in the time 
of Tiberius (Tac. Ann., 4, 16) so few persons were found to 
submit to the inconvenience of the manus , that there was a 
danger of an insufficient number of children being bom to pro¬ 
vide candidates for the office of Priest to Jupiter ( Flamen 
Dialis ), only those being eligible whose mothers were under 
the manus of their husbands; and an act was passed abrogating 
all the disabilities of the manus where the marriage was con¬ 
tracted by confarreation. 

A woman that merely passes in tnanwn without making a coemptio does 
not thereby go out from her father's potestas . For in the case of the wife of the 
Flamen Dialis, the lex Asinia Antistia passed at the instance of Cornelius 
Maximus and Tubero, provided that she was in manu of her husband in 
regard to sacred things alone, but in regard to all else was precisely the 
same as if she had never passed in tnanum . But women are freed from the 
parent's potestas if it is by coemptio that they pass in manum , no matter 
whether of a husband or of an outsider. But those only are held to 
stand in the position of daughters that are in a husband's manus . 
(G. i, 136.) 

✓ 

II. The husband does not seem to have possessed over his wife 
in manu, within any period reached by historical documents, the 
same powers of chastisement and killing that he had over • 
slaves and children. He appears, however, to have had the* 
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right of punishing his wife, with, in serious cases, an appeal to 
her relatives. The two crimes, in the punishment of which a 
wife’s relatives had a voice, were those regarded as least venial in 
ancient Rome—a violation of the nuptial bed, and drinking 
wine. This intervention of relatives may have been the means- 
by which the absolute authority of the husband over his 
wife’s life was first effectually checked. (Dion. Halic., Ant. 
Rom., 2, 25.) 

III. There is no trace of the actual sale of a wife by a hus¬ 
band, but a fifltitious sale ( mancipatio ) was the recognised 
means of relieving the wife from the manus of her husband. 
Whether this fiction represents a more ancient fact, must be left 
to be determined by the evidence of legal institutions similar to 
the manus in other countries, for no conclusive testimony on 
this point is forthcoming from Roman sources. 

Rights and Duties. 

A. Rights of husband. 

I. The husband had a right to the possession of his wife, a 
right that might be violated by theft. (G. 3, 199.) 

II. He could sue any person causing an injuria to his wife, 

but this did not depend on the existence of the manus . (G. 3, 

221 .) 

B. Duties of the husband. 

Gaius does not say whether a wife in rnanu was subject to 
noxal surrender. 


Investitive Facts. 

I. Purchase. Coemptio in manum. 

In coemptio women pass in manum by mancipation that is, by a fictitious 
sale. At this there must be present not less than five witnesses, Roman 
citizens over the age of puberty, and also a balance-holder; and the 
woman is bought for an as by the man into whose manus she passes. 

(G. i, 113.) 

If we may believe Boethius, marriage was formed by mutual 
interrogations: the man asked the woman whether she was 
willing to be his materfami lias; she expressed her willingness, 
and asked in turn whether he was willing to be her pater¬ 
familias. This may have been the form when the manus 
was dying out before marriage by simple contract; but 
when the coemption was more of a reality, we may infer that 
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the husband used words more distinctive of his proprietary 
claim—as “ I declare this woman to be mine” — JSanc ego 
mulierem meant esse aio. (Boeth. on Cic., Top. 3, 14*) 

II. Prescription. Usus. 

% 

Formerly there were three ways of passing in manum — usus,farreum y 
coemptio . (G. i, i io.) By usus a woman passed in manum by living with a 
man as his wife throughout the whole year. For the possession of her for a 
year gave him, as it were, a prescriptive right by usus; and so she passed 
into her husband’s household, and came to hold a daughter’s place. The 
law of the XII Tables, therefore, provided that if a w^man wished not to 
pass in that way into the tnanus of her husband, she should stay away for 
three nights each year in ord<y to break off the usus for that year. But all 
this branch of law is now gone, being partly taken away by statutes and 
partly effaced by mere disuse. (G. i, in.) 

This usus was simply the ordinary prescription. When a Roman citizen had pos¬ 
session of anything s (except land) for a year, he obtained the full rights of ownership. 
A wife was capable of being thus held as property in her husband’s “ i7\anus.” 

III. A religious rite—confarreation. Confarreatio. 

In farrewn women pass in manum by a kind of sacrifice performed by 
the bride with a farrewn , that is a wheaten cake ( farreus panis\ from which 
the ceremony is named confarreatio . But, besides, in order to establish this 
right, many other acts and things are done, and a set form of words used in 
the presence of ten witnesses. Nor is this right disused even in our time, 
for the greater Flamines— namely, the Dialis , the Martialis , the Quirinalis , 
and also the Rex Sacrorum —must be begotten in marriage celebrated by 
confarreatio . And a Flamen too, if he marries, must do so by confarreatio . 
(G. I, 112.) 

It has been already Btated that after the time of Tiberius confarreation ceased to 
invest the husband with the inanu8 y but gave the wife a right to participate in the 
family sacred rites. 

The ceremony of confarreation took place before the chief Pontiff (Pontifex 
Maximus) and the Priest of Jupiter (Flamen Dialis ). 

Upon the relative antiquity of these modes of acquiring the 
manus Mr. M‘Lennan makes the following interesting observa¬ 
tions ( Primitive Marriage , 1st edit., p. 13) :— 

“ Apart from the tests of truth afforded by the minute 
knowledge of primitive modes of life and their classification as 
more or less archaic, nothing could be more delusive than 
written history itself. In Roman law, to take a convenient 
example, confarreatio has the foremost place among the modes 
of constituting marriage (rather say the manus). Usus is just 
mentioned in the XII Tables, which contain a provision against 
a wife coming into the manus of her husband through usus. 
Coemptio does not appear in the old law of Rome at all, nor is 
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there any mention of it earlier than that by Gains. 1 But it can 
easily be shown that usas and coemption come first in order of 
age, and confarreatio - later: that is to say, the two former are 
more archaic than the latter. Yet have recent learned writers, 
overlooking this fact and the meaning of legal symbolism, 
represented usus and coemptio as forms invented and introduced 
by the legislators of Rome, whereby the Plebeians might have 
their wives in manu , and enjoy the other advantages of justae 
nuptiae; usus as an invention, and the fictitious sale in coemptio 
as merely a device of legislative ingenuity. The true explana¬ 
tion of the late appearance of both usus and the fictitious sale 
in the Roman law is this, that the law at first was not that of 
the whole people, but of a limited aristocracy, who, with a 
Sabine king and priesthood, adopted the Sabine religions 
ceremony of marriage; that the law totally ignored the life 
and usages of the mass, and that their modes of marrying and 
giving in marriage began to appear, and to make their mark in 
the law, only on the popular clement in the city becoming of 
importance. Instead of marriage per coemptioneni being the 
invention of legislators, it was of spontaneous popular growth, 
and must have been as old as the establishment of peaceful 
relations between tribes and families. All fictions, or nearly all, 
have had their germs in facts; became fictions or merely 
symbolical forms afterwards. And that the fictitious sale was 
originally an actual sale and purchase, cannot be doubted by 
any one who knows that marriage, by the form of actual sale, 
has prevailed almost universally among rude populations/’ In 
•the opinion of Mr. M‘Lennan, the legend of the “ Rape of the 
Sabine Women” refers to a still earlier and ruder form of 
marriage, in which the bride was not peacefully bought, but 
stolen by treachery or carried off by violence. 

Divestitive Facts. 

A. Voluntary, by the act of the parties. 

1. Re-purcliase. 1-temancipation 

By reconveyance (remancipatio) also women cease to be in manu j and 
manumission after the re-convcyancc makes them siti juris . And if a 
woman has made a coemptio fiduciae causa with an outsider, she can compel 
him to reconvey her. But if a woman has made a coemptio with her 


1 This is a mistake. Both usus and coemptio are mentioned by Cicero, Pro 
Flacco, 34. 


F 
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husband, and wishes to be reconveyed by him, she can no more (directly) 
compel him than a daughter can a father. But while a daughter cannot in 
any way compel a father, even if only an adoptive father, to rcconVey her, a 
wife can by sending a divorce compel her husband to reconvey her just as if 
she had never been married to him. (G. i, 136 A.) 

The same form was probably used whether the wife had 
fallen into the manus of her husband by coemptio or usus. 

II. Diffarreation ( Dijfarrcatio ). We learn from Plutarch 
( Qnaest . Rom. p. 270) that the marriage of confarreation was 
dissolved by a sacrifice under the authority ofjhe Pontiff, who 
took care that it should be infrequent and costly. The sacri¬ 
fice is said to have required certain abominable rites. The 
wife of the Flamen Dialis could not be divorced. 

B. Involuntary divestitive facts. 

Women in manu are freed therefrom like daughters in potestate y—by 
the death, for instance, of him in whose manus they are, or by his being 
forbidden the use of fire and water. (G. 1, 137, restored.) 

Remedies. 

% 

We have no precise information upon this head. The husband could divorce his 
wife when he pleased, but it seems from Gaius that the wife did not enjoy the corres¬ 
ponding privilege. (G. 1, 137 A.) 

Any question as to the existence of manus was probably decided in the same 
maniicr as other questions of status ; but upon this subject Gaius gives us 110 
information. 


IV.—M A N C I PI U M. 

Definition. 

The subject of mancipium belongs wholly to the antiquarian 
side of Roman Law. In the time of Gaius, from whom the 
substance of our information is derived, the mancipium was 
(except in one case) a purely fictitious legal status , resorted to, 
as has been seen, in adoption and emancipation. 

Those persons were said to be in mancipio who had been the 
objects of tlie ancient form of the conveyance called mancipation 
(mancipatio). Slaves were often called mancipia , although 
the word mancipium is more generally confined to free 
persons. (D. 1, 5, 4. 3.) 

We have still to tell further what persons may be in mancipio. (G. 1, 116.) 

The persons, then, of all children, whether male or female, in the parents 
potestas , can be conveyed by mancipatio just as slaves can. (G. 1, 117.) 
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The same right is enjoyed over the persons of women in tnanu; for they 
can be conveyed by mancipatio by their coemptionatores in the same way as 
children by a parent. And so far is this carried, that although no one 
stands to the coemptiohator in the position of a daughter unless she is married 
to him, yet none the less one that is not married to him, and therefore not in 
the position of a daughter, can be conveyed by him by mancipatio . (G. i, 
118.) 

But often the whole aim of mancipatio by parents and coemptionatores 
is to release those persons from the rights enjoyed over them, as will appear 
more clearly below. (G. i, ii8a.) 

Rights and Duties. 

i 

Those who were in mancipio were said to be in tho place of 
slaves (servorum loco). But the holder was not permitted to 
ill-use them, from which it may be inferred that mancipiurn 
resembled a pledge more than a sale. 

And lastly, we should observe that those we hold in mancipio must 
not be treated with insult ; or if we do, we shall be liable to an actio 
injnriarum . For no long time indeed are men kept in that condition ; but 
usually mancipatio is merely for form’s sake, and is over in an instant,— 
unless, indeed, when it is the consequence of some wrong (ex noxali 
causa), (G. i, 141.) 


Investitive Facts. 

* 

A. Mancipation {Mancipatio). 

Mancipatio is, as we have said above, a fictitious sale; and the 
right is peculiar to Roman citizens. The process is this :—There are 
summoned as witnesses not less than five Roman citizens above the age of 
puberty, and another besides, of the same condition, to hold a balance of 
bronze, who is called the libripens . This last, who receives the object in 
mancipio, holding a piece of bronze (aes), speaks thus :—“ I say this man is 
mine ex jure Quirilium, and he has been bought by me with this piece of 
bronze and balance of bronze.” Then with the piece of bronze he strikes the 
balance, and gives the piece of bronze, as if the price to be paid, to him 
from whom he receives the object in mancipio . (G. 1, 119.) 

The aes of tho Roman coins was bronze, a mixture of copper, tin, and lead. Brass 
(orichalcum) was a mixture of copper and calamine or zinc. 

The reason for using a piece of bronze and a balance is this :—That 
of old the only money in use was of bronze—the as, namely, the double 
as, the half as, and the quarter; but no gold or silver coin, as may be seen 
by the XII Tables. And the worth and (purchasing) power of those coins 
depended not on number, but on the weight of bronze. Thcrtj, for instance, 
weighed one pound, the double as ( dipondius) two—whence its name, a 
name still in use. The half as too, and the quarter, had a fixed weight in 
proportion to their amount as fractions of a pound. And the money, too, of 
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old, when paid, was not counted, but weighed. And hence slaves entrusted 
with the management of money were called, and are still called, dispensatores 
(weighers). (G. I, 122.) * 

If, however, any one should ask wherein a woman that has 
made a, cocmpiio differs from one conveyed by mancipation the answer is 
this :—A woman that has made a coemptio is not dragged down to the 
condition of a slave. But men or women conveyed by mancipatio by parents 
or cocmptionatorcs are placed in the position of slaves ; and so fully is this 
the case that from him that holds them in mancipio they can take neither 
an inheritance nor legacies unless the same will at the same time ordain 
that they shall be free,—the very law that applies to the condition {persona) 
of slaves. And the reason of the difference is plain ; for parents and 
coemptionatores receive them in mancipio with the very same words with 
which they receive slaves ; and this is not the case in coemptio . (G. 1, 123.) 


Divestitive Facts. 

A. Modes of release. 

Persons in causa mancipn, since they are looked on as standing in the 
position of slaves, are manumitted by vindicta , by entry in the census, or by 
will, in order to make them sui juris . (G. 1, 138.) 

B. Restraints. 

But to this case the lex Aelia Scntia docs not apply ; therefore no limit ol 
age is required from cither the manumitter or the manumitted. Nor is it 
even asked whether the manumitter has a patron or a creditor. And the 
number limited by the lex luria Caninia does not apply to these persons. 
(G. 1, 139.) 

Nay, more: Even against the will of him that holds them in mancipio 
they may be entered in the census, and so gain their freedom. But with one 
exception, -when the father has conveyed a son by mancipatio on the express 
condition that he shall be rcconvcyed to him ; for then the father is held to 
reserve in a measure his own potestas in the very fact that he recovers by 
mancipatio . And again, a son cannot gain his freedom by being entered 
in the census against the will of the holder in mancipio , if his father has 
surrendered him on the ground of some wrong-doing {ex noxali causa)y if, 
for instance, the father has been condemned on the score of a theft by the 
son, or has surrendered the son by mancipatio to the pursuer; for the 
pursuer has him instead of money. (G. 1, 140.) 

Remedies. 

. a. In respect of rights and duties. For injury done to the mancipium an action lay 
for damages against the person that held the mancipium by the person that had given 
the mancipium (actio ivjurianm). (Gf. ], 141.) 

B. In respect of investitive facts the remedy was doubtless the vindicatio, or real 
action; but Gaius is silent on the subject. 
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RIGHTS IN REM TO THINGS. 


FIRST SUBDIVISION. 

INDEPENDENT RIGHTS— i.c., CREATED FOR TIIEIR OWN SAKE. 

I—Ownership. Dominium. 

Definition. 

In the Roman Law, dominium is used sometimes with a 
narrower, and sometimes with a wider, signification. In the 
wider signification, the law of ownership includes everything 
that is brought under the third division of rights in rein —uainely, 
all rights in rem over tilings. In this sense, ownership is con¬ 
trasted with obligatio, which may be taken as equivalent to 
rights in personam. (D. 44, 7, 3.) But dominium is generally 
used with a more restricted application, as the name for the 
largest interest in things, as opposed to the lesser interests. It 
“ denotes a right—indefinite in point of user, unrestricted in 
power of disposition, and unlimited in point of duration—over 
a determinate thing.” (Austin’s Jurisprudence, 817.) Such is the 
correct notion to start with, but we shall find cases where a 
person is called owner, whose rights are not so unlimited as the 
definition requires. 


Rights and Duties. 

The rights of an owner may be briefly comprised under two 
heads—a right to the exclusive use of the thing belonging to 
him, and a right to alienate it. These two rights do not neces¬ 
sarily go together, but they are generally united in the Roman 
Law. 

The chief instances of incapacity of owners to alienate will 
be examined elsewhere; at this stage they need only be 
enumerated. 
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1. Persons of unsound mind, or prohibited by order of a court 
from the management of their property (cui bonis interdicitur). 

2. Now we must note that a pupil can alienate nothing without the author¬ 
ity ( auctoritas ) of *the tutor. (J. 2, 8, 2.) 

Now we must note that a woman or a pupil can alienate no res mancipi 
without the authority of the tutor. A res nec mancipi a woman can alienate, 
but a pupil cannot. (G. 2, 8o.) 

■Pupil, tutor are explained in (Book II. Div. II., Tutela). Res mancipi will be explained 
presently. (Dominium. Investitive Facts.) 

3. A husband (see Dos) cannot alienate the immoveables 
brought by a wife as part of her dowry. 

On the other hand, the agnate that is curator of a madman may alienate 
his property under the statute of the XII Tables. And a procurator , too, 
may alienate the property of the principal that has intrusted him with its 
management. (G. 2, 64.) 

These exceptions serve to illustrate the generality of the rule 
that every owner had unrestricted power of alienation ; and we 
need not at present further consider this element ofownership. 

The next question is, What is the nature of that exclusive 
use that constitutes ownership, and in what manner may the 
owner’s rights be violated ? The answer embraces necessarily 
an account of the wrongs that may be done to an owner in 
respect of his property. In enumerating these it is convenient 
to adapt our arrangement to the distinction between moveable 
and immoveable things. Immoveable things are such as land, 
and whatever is fixed in or to it; moveable things cannot be 
more clearly explained than by their name. They are such 
things as may be moved from place to place, as furniture, 
horses, cattle, slaves, garments, wine, corn, &c. 

First, Rights to moveables. 

A. Rights of the owner ( dominus ). 

A right to a moveable may be violated in tw r o ways ; (1) It 
may be taken away from the owner; and, (2) without being 
taken away, its usefulness may be impaired. A wrong to an 
owner of a moveable may be, therefore, an offence against 
possession, or an offence against the usefulness of the moveable. 
(A.) Deprivation of possession. 

In two ways an owner may be deprived of his moveable—by 
force or by fraud, against his will or without his consent. The 
former is robbery; the latter, theft. We shall first state the 
law regarding theft. 

I. THEFT ( furtum ). A doubt was at one time entertained 
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whether theft was not an offence applicable also to immove¬ 
ables, (D. 41, 3, 38.) Sabinus thought it was, but the Pro- 
culians, whose opinion is sanctioned by Justinian, relying upon 
the etymology of the word (from fero , to carry off), held that 
theft was an offence against moveables only. (D. 47, 2, 25.) 
The Roman jurists did not, however, fall into the error made 
by Lord Coke and his successors in England, of treating things 
attached to immoveables as partaking of the same character, 
and of holding that stealing them was a mere trespass, not 
theft. It was held that trees or growing fruit might be the 
object of theft (D. 47, 2, 25, 2), and so, likewise, stones, sand, 
or chalk dug up and carried away. (D. 47, 2, 57.) 

Theft ( furtum) is the dealing with an object, or with its use or 
possession, with intent to defraud, - an act forbidden by the law of 
nature. (J. 4, i, i.) 

The term furtum comes either from furvus (black), because theft is 
done in secret, and in the dark, and often by night; or from fraus (fraud) ; 
or from ferre , that is, to carry off; or from the Greek, pdip,—their name for 
thieves, which comes itself from (pepw (I carry off). (J. 4, 1, 2.) * 

The action for theft could be brought by persons not owners, 
and it will be convenient to state the cases in this connection. 
The following arrangement is adopted ;— 

a. The elements of theft in the Roman Law. 

1. Theft of a thing (m furtum), 

l w . Handling or dealing with a thing (contrertatio). 

2°. The absence of consent of the owner ( invito domino). 

3 °. The knowledge of the absence of consent ( fraudutosa ). 

2. Theft of the use of a thing {mus fvrtum). 

3 . Theft of the possession of a thing (poxsexsionis furtum). 

/3. Persons (not owners) that can sue for theft. 

1. Those having rights in rem. 

2. Those having rights in rem delegated by the owner. 

3 . Those having only rights in personam. 

y. Abetting theft—accomplices. 

a. The constituent elements of theft. 

1. Theft of a moveable (furtum rci). 

1°. There must be an actual handling or exercise of physical 
power over the thing ( contrectatio ). A mere intention to steal, 
whether uttered in words (D. 47, 2, 52, 19) or not (D. 47, 
2, 1, 1), is not theft. 

Illustrations . 

A by telling a lie induces B to make a promise to C. This is not theft, because 
there is a mere promise to perform, not anything capable of being touched or dealt 
with. (D. 47, 2, 75.) 
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A sells B’a slave without B’s knowledge or consent, but the slave continues in B’s 
possession. This is fraud, but not theft. If, however, A detained B’s slave and sold 
him, it would be theft. (C. 6 r 2, 6.) 

A, pretending to be B’s creditor, requests B to make payment of the debt to 0. 
If the payment is made by B to C in A’s presence, it was the same as if the money 
were given by B to A, and by A to C, and the offence was theft; but if the payment 
was mode in A’s absence, it was not tjieft, inasmuch as the money was never handled 
by A at all. (D. 47, 2, 43.) 

! 

2°. The contrectatio must be without the consent of the 
owner (invito domino ). The owner is understood to forbid, if 
he does not consent. (D. 47, 2, 48, 3.) Thjs, of course, is 
merely an aspect of the rule, that no wrong can be done to a 
man with his consent. 


Illustrations . 

A intends to make B a present of a walking-stick. B, without knowing A’s inten¬ 
tion, desires to appropriate it, and carries it away. Although 15 was guilty of a 
fraudulent appropriation, his act was not theft, on account of the consent of A, 
although such consent was unknown to B. (D. 47, 2, 40, 8.) 

And even though a man believes that it is against the owner’s will that 
he is dealing with property lent him free, still if the ov\ner is in fact willing, it is 
said there is no case of theft. And hence this question has been raised [and 
decided]. If Titius solicits Macvius' slave to steal certain property of his 
master’s, and to bring it to him ; and the slave reports this to Maevius ; and 
Macvius, wishing to arrest Titius in the very act of wrong-doing, allows the 
slave to take certain property to him, then is it to an actio for theft or for 
corrupting the slave (servi corrupti) that Titius is liable, or to neither? 
[And the answer is, to neither ; not for theft, because it was not against the 
owner’s will that the property was dealt with ; and not for corrupting the 
slave, because the slave is none the worse.] (J. 4, i, 8 ; G. 3, 198.) 

This doubtful point was referred to us, and wc looked through the dis¬ 
cussions on it by the old jurists ; some of whom allowed neither action, 
some that of theft only. But we set our face against such subtlety, and by 
our decision formally settled that both actions are to be given. For although 
the slave is not one whit the worse for the solicitations, and therefore the 
rules under which the actio servi corrupti is brought in do not altogether 
meet the case ; yet the design of the corrupter to ruin the slave’s upright¬ 
ness is brought in, so that he is exposed to a penal action, just as if the 
slave had in fact been corrupted. For a criminal attempt of this sort 
must not go unpunished, lest it be repeated by some one on another slave 
that can be corrupted. (J. 4, 1, 8.) 

Closely akin to those cases are the instances where an owner 
parts with his property voluntarily, but under a false pretence. 
When the false pretence was the personation of a person that 
had a legal claim, the rule seems to have been applied, that 
he that is deceived does not consent. But other false pretences 
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could only be dealt with as fraud, giving rise to an action on 
that ground (actio de dolo) f and did not fall under the head of 
theft. 

Illustrations. 

A, a slave, goes to a money-lender, and procures an advance of money on the 
representation that he is free. This is not theft, but simple fraud (dolus). (D. 47, 2, 
52, 15.) 

A obtains a loan by falsely pretending (1) that he is rich, or (2) that he will spend 
the money on merchandise, or (3) that he will give good securities, or (4) that lie will 
immediately repay it. This is not theft, but would support an action for fraud. 
(D. 47, 2, 43, 3.) • 

Seius arranges to give a loan to Titius, a respectable citizen. Pomponitig, knowing 
that Seius is not personally acquainted with Titius, takes to him another Titius, a man 
without character or means, and succeeds in obtaining the loan, the proceeds of which 
he shares with the spurious Titius. Titius commits theft, and Pomponius is an 
accomplice. (T). 47, 2, 52, 21.) 

A slave accustomed to collect money due to his master is manumitted, and, concealing 
the fact, recovers sums from the debtors of his master. This is theft, because it is a 
personation of one entitled to collect money. (D. 47, 2, GG, 5.) 

Gains appoints Sempronius his procurator to collect his debts, and notifies the fact 
to his debtors. Titius goes round, and, pretending to be Sempronius, obtains payment 
to himself. Tills is theft. (D. 47, 2, 80, G.) 


3°. To constitute theft, the thief must know that lie has not 
the consent of the owner (fraudulom contrectatio'). 

There is no theft without an intention to deprive a person of 
his property, or of the enjoyment of it. In this respect theft 
corresponds to injuria . Theft is an intentional violation of a 
man’s right to his moveable property; injuria is a wilful infrac¬ 
tion of a man’s right to his own person, safety, or reputation. 

In the lloman Law theft seems to imply two elements: the 
desire to deprive an owner of his goods without liis "knowledge, 
and therefore generally by stealth; and a desire to appropriate 
them to the thief’s own use. 


Illustrations. 

A ship is in danger of being wrecked, and amongst other things a cask of wine Is 
thrown overboard near the shore. Titius, who boos the vessel in distress, watches 
the caBk, and when it is driven ashore, carries it homo and consumes the wine. This 
is theft. There may have been no concealment in the manner of carrying off the cask, 
but it was against the wishes of the owners, and therefore theft. (1). 47, 2, 43, 11.) 

A picks up in the street a ring that he knows to be B’s, intending to return it to 
B. This is not theft. (D. 47, 2, 43, 7.) 

Titius steals a ring to give it as a present to another. This is theft, because it is 
lucri causa. 1 (D. 47, 2, 54, 1.) 


1 Species enim lucri cst t ex alieno laryiri , ei bemficii dtbitorem sibi adquirtre. 
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A thief breaks a casket and carries off the jewels. He is not guilty of stealing the 
casket, but he is of stealing the jewels. (D. 47, 2, 22, pr.) 

A deposits a box with B for safe custody on going a voyage. On A’s return, B 
falsely denies the deposit with the intention of keeping the box himself. Poes B 
commit theft? No, Bays Celsus ; because the possession of B was in the first instance 
lawful. If, however, B had intended from the first to defraud A, it would be theft. 
(D. 47, 2, 68, pr.) According to this decision, the fraudulent intent must exist at the 
moment of acquiring possession; but this can hardly be reconciled with a text from 
Ulpian, which Btates that a creditor, who, after receiving payment, retains the pledge, 
with the intention of appropriating it furtively to himself, commits theft. (D. 47, 2, 
62,7.) 

A gives B some money to carry to 0. B carries it, gives a portion to C, and keeps 
the rest for his own use. This is theft. (C. 6, 2, 7.) But if*B was not bound to 
deliver the identical coins, it was merely breach of contract. (D. 17,1, 22, 7.) 

Cheating by means of false weights is theft of the quantity of which the purchaser 
is deprived. (D. 47, 2, 52, 22.) 

2. Theft of the use of a thing (furtum usiis). 

Theft, in its general sense, includes not only the taking away of what is 
another’s in order to deprive him of it and keep it, but all dealing with 
what is another’s against the owner’s will. Thus it is theft for a creditor to 
make use of a pledge (fiignus); for a man with whom anything is deposited, 
to make use of that thing; for a borrower that has received something to 
use, to put it to any use other than that for which it was given. It is theft, 
for instance, if a man receives plate, to be used at a dinner he is going to 
give his friends, and then carries it off to the country with him ; or if he has 
a horse lent him free ( commodatum ) for a ride, and takes it beyond a certain 
distance—as in the case mentioned in the old writers, where the man took 
the horse into battle. (J. 4, 1, 6 ; G. 3, 195.) 

It is decided, however, that those that put things lent them free for one 
use to another use, are not to be held guilty of theft unless they know that 
they are acting against the owner’s will, and that lie, if he knew it, would 
not allow them ; and if they believe that he would allow them, they are 
clear of the charge. And the distinction is certainly an excellent one ; for 
where there is no theftuous purpose (affcctus furattdt) there is no theft. 
(J- 4. I, 7 ; G. 3, 196.) 

1°. Contract of Deposit.— It was the essence of this contract that the person with 
whom anything was deposited should not use it; his sole duty was to keep it safe. The 
question is, what use of it amounts to tlieffc, and what only to breach of contract ? The 
difficulty is that every use implied an absence of authority, and therefore a prohibition 
(prohibet qui non consentit). Suppose a ring were left in deposit, and the receiver 
wore it, there can be no doubt that this breach of contract would throw on the receiver 
the risk of the thing ; and if it were lost by accident, he would be obliged to pay for 
it; whereas if he had not worn it, he would not have been liable without being guilty of 
fraud. But would it be theft ? It all depends, says Justinian, on the intention. If the 
receiver knew that the depositor would never have allowed him to wear it, then he iB 
simply taking advantage of his position to cheat the owner of the use of the thing. 
(D. 13, 1, 16.) 

2°. Contract of Loan. —This differs from deposit, inasmuch as it implies a limited 
or prescribed use granted to the borrower, who takes advantage of the possession given 
him to use the thing for a different purpose. The case in the text where A, on the 
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pretence of giving a supper, borrows plate, and carries it on a journey, illustrates the 
idea of theft. If A had borrowed the plate bona fide , having no ulterior purpose, but 
afterwards, being suddenly called away, presumed that the lender would allow him 
to take the plate with him, he committed no theft; but as he exceeded the limits 
prescribed, he rendered himself liable for all loss by accident. 

3. Theft of possession. 

Sometimes, too, a man may commit a theft even of his own property ; as 
when a debtor removes by stealth what he gave a creditor as a pledge [or 
when I carry off by stealth property of mine of which some one else is 
possessor in good faith. And hence it is held that if a man hides his own 
slave that comes «back to him, while possessed by some one else in good 
faith, he commits a theft]. (J. 4, 1, 10 ; G. 3, 200.) 

1. Theft from creditor. The equity of this case is manifest The creditor has a 
right to the pledge in his possession until the debt is discharged, and to permit the 
owner to carry the thing off by stealth would be to allow him by fraud to deprive his 
creditor of his security. But the provisions of the lloman Law went much further. 
Even if the thing pledged remained in the possession of the debtor, and the debtor 
fraudulently disposed of it, he committed theft. The contract of pledge gave the 
creditor a right in rem to the thing pledged, and a wilful violation of this right was, 
as in other cases, treated as a theft. 

Illustration. 

Titius let to Sempronius a farm, and. according to the usual custom, an agreement 
was made that the crops (fructus) should bo a security for the rent. Sempronius 
secretly carries away his crop to deprive Titius of his security. This was theft. 
(D. 47, 2, Gl, 8.) 

2. Bona-Fide Possessor.— A bona-fide possessor is one that has received a thing 
belonging to another in such a manner as to justify him in believing himself to be 
owner. The owner had a remedy against him for the recovery of the thing, but, as 
decided by Gaius, if he fraudulently carried it off, it was theft. 

A thief or other person that possessed wliat he believed to belong to another (mala 
fide possesHor) could not bring an action for theft, although he had sufficient right to 
the possession to support an action for the recovery of the thing itself (condietio 
fwrliva). (D. 47, 2,12, 1 ; D. 47, 2, 76, 1.) 

/3. Persons (not owners) that could bring an action for 
theft. 

1. Persons having rights in rem to things. 

1°. One that had a usufruct— i.e., the right to the use and pro¬ 
duce of any property for life or a definite period—could bring 
the action of theft even against the owner. If the owner was 
not the thief, both he and the usufructuary could bring the 
action. (D. 47, 2, 46, 3.) 

2°. The person that was entitled to the use only, not the 
produce ( usuamus ), had the same rights in this respect. (D. 
47, 2, 46, 1; D. 47, 2, 46, 3.) 

3°. The bona fide possessor, and 

4°. The creditor. 



92 


RIGHTS IN REM. 


The actio furti is open to any one that has an interest in the safety of the 
thing stolen, even though he is not the owner. And therefore it is open to 
the owner only if it is to his interest that the thing should not be lost. (J. 
4 > 13; G. 3 > 203.) 

Hence it is agreed that a creditor can bring the actio furti for a 
pledge that has been stolen, even although he has a debtor able to pay ; 
for it is his interest rather to rest his claim on the pledge, than 
to bring an actio in personam. And so entirely does this hold, that 
although it is the [owner, i.e. the] debtor himself that has stolen the 
thing in pledge, none the less the creditor may avail himself of the actio 
furti. 0 - 4 , 1, 14 ; G. 3, 204.) 

Thus several persons may have an action for theft when a 
thing is stolen. 

Illustration . 

A gives his slave to B in security for a debt, but retains possession. Afterwards 
A delivers the slave to C in usufruct. The slave is stolen. 0 has an action for' 
damages for what he loses by the theft. (D. 47, 2, 46, 1.) B has also an action for 
theft for the value of the slave, not of the debt (1). 47, 2, 87) ; and if there remains 
any tiling over, A has an action for the amount by which the value of the Blave 
exceeds that of the debt. (I). 47, 2, 46, 4.) 

'2. Persons having an interest hi a moveable in consequence 
of a contract. 

1°. Letting to hire ( Locatio-conductio ). 

And again if a fuller or tailor takes clothes to be cleaned and done up or 
to be mended for a fixed price, and they are stolen from him, it is he, and 
not the owner that has the actio furti. For the owner, has no interest in 
seeing that the property is not lost, since he can recover in court by an 
actio locati from the fuller or tailor all that is his. And a purchaser in good 
faith too, if the thing lie bought is made away with, may (although he is not 
its owner) avail himself in any case of the actio furti just as a creditor 
might. But the fuller and tailor, it is held, can avail themselves of the actio 
furti only if they are solvent; that is, able to pay the value of the property 
to the owner. For if not, then the owner, since he cannot recover from them 
what is his, may himself bring the actio furti j for in this case the safety of 
the property is his interest. And it is the same if the fuller or the tailor is 
only partly solvent. (J. 4, 1, 15 ; G. 3, 205.) 

In the Roman Law, theft was treated as conclusive evidence of negligence, and all 
that were bound to show diligence in keeping, were responsible for theft. (D. 47, 
2, 14, 12. 1). 47, 2, 14, 15J 

2°. Loan ( Commodatum ). 

All that we have said of the fuller and the tailor ought to be applied also, 
the ancients thought, to the borrower (cut commodata res est). For as they 
take pay, and therefore are answerable for the safe-keeping of the thing ; so 
he, by enjoying the advantage of its use, necessarily makes himself answer- 
able in like manner. But our wisdom has amended this, among our other 



OWNERSHIP. 


93 


decisions. And now the owner has the option of bringing an actio 
commodati against the borrower if he wishes, or an actio furti against the 
man that stole his property. But after choosing one of these two, the owner 
cannot change his mind and have recourse to the other. If he has chosen 
to proceed against the thief, then he that received the thing to use is 
entirely freed. But if, again, the lender proceeds against him that received 
the thing to use, then in no way can he avail himself of the actio furti 
against the thief. The borrower, however, when sued for the thing lent him, 
may have this action against the thief, if only the owner knew that the thing 
was stolen, and yet proceeded against him to whom it was lent. But if he 
was ignorant and^in doubt whether the property was not with the borrower 
when he brought the actio commodati, and afterwards, on ascertaining the 
fact, wished to give up that action, and to have recourse to the actio furti, 
then full leave is granted him to do so, and to proceed against the thief 
without let or hindrance. For he was still in a position of uncertainty when 
he brought the actio commodati against him that received the thing to use. 
If, however, the borrower has already compensated the owner, then in any 
case the thief is free from an actio furti on the part of the owner; and in the 
owner's room comes the borrower that has made compensation to tlic owner 
for the thing lent him. And it is plain, further, beyond all doubt, that if at 
first the owner brings the actio commodati in'ignorance that the thing has 
been stolen, and afterwards, when he knows this, proceeds against the thief 
instead, that in any case he is freed that received the thing to use, no matter 
what the issue of the owner’s action against the thief. And the same rules 
hold whether the man that received the thing on loan is partly or entirely 
solvent. (J. 4, i, 16 ; G. 3, 206.) 

When the owner Bccrctly carried off the thing lent from the borrower, it was 
not theft, unless the borrower had a balance of claim against him for expenses, in 
which case he had an interest in the retention of the thing, and could sue the owner for 
theft. (D. 47, 2, 15, 2 ; D. 47, 2, 59.) 

3°. Deposit. 

He with whom a thing is deposited is not answerable for its safe keeping, 
but is liable only for his own acts of wilful wrong-doing (dolo maid). And 
therefore, if the thing is stolen from him, since he is not liable to an actio 
depositi for its restoration, and thus has no interest in its safety, he cannot 
bring an actio furti, but the owner can. (J. 4, 1, 17 5 G. 3, 207.) 

These cases, where a person whose interest in a tiling is 
based wholly on a relation of contract can bring an action 
for theft, seem to be opposed to the general conception of 
theft; namely, as an offence against a right in .rent. The hirer 
or borrower, however, has certainly a right in rem to the 
thing hired or borrowed, derived from the consent of the 
letter or lender, and limited thereby. The hirer enjoys by 
a species of delegation the owner’s right to the possession of 
the thing. Hence, a person in the absence of the owner, and 
therefore without his authority, undertaking the custody of 
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his property ( negotiorum gestor ), although responsible for every¬ 
thing that was stolen,, could not sue the thief. (D. 47, 2, 85.) 
In like maimer a tutor, whose powers were conferred on him 
by law, and were not derived from! the consent of the pupil, 
could not sue for theft of the pupil’s property, although he was 
bound to make good the loss. It could not be said that the 
pupil had delegated to the tutor the right of possession, and 
with it the right to sue the thief that deprived him of the 
possession. But in these cases the owner could not require the 
tutor or agent to make good the loss, without first giving up 
his rights of action against the thief. (D. 47, 2, 53, 3.) 

3. A person having only a right in personam in respect of a 
thing, could not bring the action for theft. 

Illustrations . 

A bequeaths Stichus to B. Before Stichus is delivered to B he is stolen. B has 
no action for theft. (D. 47, 2, 85.) 

A sells Stichus to B, but before delivery Stichus is stolen. B, inasmuch as he 
docs not become owner until Stichus is delivered to him, cannot sue the thief. He 
can, however, under the contract, require A to allow him to sue the thief in A’s 
name. (D. 47, 2, 14. 1.) This opinion was not held by Paul, who argued that both 
purchaser and vendor could sue • the thief, inasmuch as each had an interest in the 
safe delivery of the slave. (Paul, Sent. 2, 31, 17.) 

A sells Stichus to H, and B carries off Stichus furtively, without paying the price. 
B commits theft. (I). 47, 2, 14, 1 ; 1). 47, 2, 80, pr.) 

y. Abettors of theft. 

1. What is abetting ? 

Sometimes a man is liable to an actio furti that has not in person com¬ 
mitted a theft; as, for instance, he that has aided and advised a theft. But, 
certainly, he that has lent no aid to the commission of a theft, but only 
advised and encouraged the thief, is not liable to the actio furti. (J. 4, 
1, 11 ; G. 3, 202.) 

Illustrations . 

Among these are to be reckoned the man that knocks money out of your 
hand in order that another may make off with it; or that stands in your way 
in order that another may steal what is yours; or that puts your sheep or 
oxen to flight that another may take them as they flee—as in the case 
in the old writers of the man that put a herd to flight by means of a red 
cloth. But if any such act is done wantonly, and not to aid in the commission 
of a theft [we shall sec whether the utilis actio under the lex Aquilia ought 
to be given—for the lex Aquilia de damno punishes even carelessness], an 
actio in factum ought to be given. 

He too aids and advises the commission of a theft that places ladders 
under the windows, or breaks open the windows or a door in order that 
another may commit a theft; or that lends iron tools to break open a 
house, or ladders to put under windows knowing for what purpose they are 
lent. (J. 4, 1, 11 ; G. 3, 202.) 
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A tame peacock has escaped, and A pursues it with the intention of stealing it. 
The bird is exhausted and caught by B. A is liable for theft. (D. 47, 2, 37.) 

A persuades C’s slave to run away. Thi# is not thefl; but if the slave carries with 
him any of his master’s property, A is said to abet the theft. (D. 47, 2, 36, 2.) 

2. Responsibility of abetting. 

But when Maevius aids Titius in committing a theft, both are liable to 
the actio furti. (J. 4, i, 11 ; G. 3, 202.) 

Each person abetting or aiding a theft is responsible as if he 
alone had done it; so that payment by the others of the penal¬ 
ties they have •incurred does not exonerate him. This rule, 
which was adopted from a feeling of hostility to thieves, 
pressed with great hardship on a man when several of his 
slaves were concerned in the theft of a single article. (Si 
familia furtum fecisse dicetur , D. 47, G.) The Praetor, there¬ 
fore, gave an option to the master, cither to surrender all the 
slaves that had been concerned in the theft, or to pay the 
amount that a single freeman would have had to pay if he 
alone had committed the theft. (D. 47, G, 1.) Every master 
got the benelit of this option, if the theft had been committed 
without his knowledge or against his orders. It may be 
added that the same option was given to the master when 
several of his slaves had committed damage (damnum injuria), 
(D. 9, 2, 32), or robbery (D. 47, 8, 2, 14), but not when the 
offence was against the person of a freeman (injuria). (1). 47, 
l6, 34.) In this latter case the responsibility of the master was 
estimated as if each slave were free. 

It is to be noted also that a person might be responsible 
for abetting a thief when the principal was not. 

Persons in the potestas of parents or masters, if they steal from them, 
commit a theft, and the thing taken becomes stolen property ; and no one, 
therefore, can acquire it by usucapio before it returns into the owner’s power. 
But the actio furti does not arise, because on no ground can an action arise 
between them. If, how'ever, some one else has aided and advised the theft, 
since a theft is actually committed, he is accordingly liable to the actio 
furti j because, in truth, the theft was accomplished by his aid and advice. 

(J. 4 , 1 , 12 .) 

3. Vicarious responsibility. 

And, again, the master of a ship, or an innkeeper, or a livery-stable keeper, 
is liable to an actio quasi cx maleficio for any loss suffered by wilful wrong 
or theft committed in his ship, or inn, or stable : provided always that the 
wrong-doing (maleficium) is not his personal act, but that of some one em¬ 
ployed by him in the management of the ship, or inn, or stable. For since 
in this case there is no action against him cx contractu , and since he is to 
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some extent in fault for employing wicked servants, he is liable to an actio 
quasi ex n^alejicio. In these cases it is an actio in factum that is open,—a 
remedy given to an heir, but not against an heir. (J. 4, 5, 3.) 

4. And finally, we must observe, the question has been raised whether a 
person under puberty, that takes away what is another’s, commits a theft. 
It is held [by most] that as theft essentially implies a theftuous aim, 
a person under puberty incurs an obligatio on such a charge only if very 
near the age of puberty, and well aware, therefore, of the wrongful nature 
of his acts. (J. 4, 1, 18 ; G. 3, 208.) 

JI. ROBBERY. Vi bonorum raptorum. Like furtuvn , this offence 
is confined to moveables; (C. 9, 33, 1.) 

• 

A robber is liable also to an actio furtL For who deals with what is 
another’s more against the will of the owner than he that robs by force ? 
And therefore he is rightly called a shameless thief. There is, however, a 
special action grounded on that offence which the Praetor brought in, called 
vi bonorum raptorum. (J. 4, 2, pr.; G. 3, 209.) 

This action, however, is open only against him that forcibly Carries off 
goods with the intention to do a wilful wrong (dolo maid). He, therefore, 
that is led by some mistake to think a thing his own, and in his ignorance of 
law carries it off by force in that spirit, supposing that an owner may take 
away what is his even by violence from its possessors, ought to be acquitted. 
And in accordance with this he that has carried off goods by force in that 
same spirit is not liable to an actio furtL (J. 4, 2, 1.) 

Illustration . 

A tax-gatherer carries off cattle of a farmer to satisfy a claim that turns out to bo 
unfounded. JTe docs not commit robbery, because he believes he has a right. 
(D. 47, 8, 2, 20.) 

In this action it is not essential that the property should be in bonis of the 
plaintiff. For whether il is in bonis or not, if only it is ex bonis (was part of 
his goods), the action will stand. And so, if anything has been borrowed or 
hired by Titius, or is even left in pledge or deposited with him on such terms 
that he has an interest in keeping it from being taken away—if, for instance, 
in the case of a deposit, he has promised to answer for negligence (culpa )— 
or if he is possessor in good faith, or has a usufruct or any other right 
creating an interest in preserving the goods from the robber—then we must 
say that to him this action is open. Ara by it he gains not ownership, but 
only what he, as victiiffrof the robbery, claims to have had taken away from 
among his goods—that is, from among his substance. And generally we 
must say, that whatever grounds give rise to an actio furti in case of 
secret theft, those same grounds will support this actio for any one (if open 
force is used). (J. 4, 2, 2.) 

But a thoughtful care for such cases as these may only open up a way 
for robbers to satisfy their greed and pass unpunished. And therefore a 
wiser provision has been made in this respect by the constitutions of our 
imperial predecessors. For no one is allowed to take by force anything that 
is moveable or self-moving, even although he thinks that same thing his 
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own. And if any one acts contrary' to the statutes, if the thing is his own, 
then he ceases to be owner; and if it is another’s, he must first restore the 
thing and then make good also its value. And this applies not only to 
moveables that can be taken away by force, but (as the constitutions declare) 
to cases* of forcible entry on any landed property, in order to stop men 
from every form of robbery on such pretexts. (J. 4, 2, 1.) 

This remedy was introduced by Vakmtinian Theodosius and Arcadius a. 9 . 389. 
(0. 8 , 4, 7.) 

(b.) Offences against Usefulness. (Damnum Injuria.) # 

Provision was # made in the XII Tables for redressing wrong¬ 
ful damage to property (D. 9, 2, 1), although there is some 
doubt as to the exact terms. Subsequent laws seem to havo 
been made, but they were all abrogated by the lex Aquilia 
upon which, henceforth, the law of wrongs to property depends. 
It was a plebiscit.im carried by Aquilius, a tribune of the Plcbs 
(B.C. 28(5). 

In its terms the Aquilian Law did not apply to injuries to 
freemen; but, by a Praetorian extension, was made also to 
embrace that class of wrongs. It applied also to immoveables, 
as will be afterwards noticed; but in the main it was confined 
to damage to moveable property, whether slaves, animals, or 
inanimate things. 

The subject will be considered under the following heads:— 


a. The constituent elements of wrongful harm (damnum injuria). 

1. The acta or defaults that constitute damnum injuria. 

2. The damage must be susceptible of estimation in money. 

3. It must be caused wilfully or negligently. Contributory negligence. 

4. When damage is caused in protecting one’s own property. 

f3. What persons (besides owners) may sue for wrongful harm ? 

a. The constituent elements of wrongful harm. 

1. The acts or defaults that constitute wrongful harm. 

The actio damni itijuriae is established by the le^Aquilia. The first 
chapter provides that if any one wrongfully (injttrid) kills man or four-footed 
beast reckoned among cattle belonging to another, he shall be condemned * 
to pay to the owner the highest value that property bore within the year 
preceding. (J. 4, 3 > pr.; G. 3, 210.) 

And the aim of the statute in providing not absolutely for four-footed 
beasts, but only for those that are reckoned among cattle ( pecudes ), 
is this :—it would have us know that the provision docs not apply 
to wild beasts or to dogs, but only to those animals that can properly 
be said to graze ( pasci )—horses, for instance, mules, asses, oxen, sheep, 
she-goats. Swine, too, it is held, are included, for they come within 
the term cattle, seeing they too graze in flocks. And so Homer says in the 

O 
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Odyssey, in a passage cited by Aelius Marcianus in his Institutes—“ Him 
you will find sitting near his swine ; and they are grazing {ve/iovrai) near 
the rock Korax, hard by tHe spring Arethusa.” (J. 4, 3, 1.) 

Elephants and' camels, because beasts of burden, are included in this chapter. 
<D. 9, 2, 2, 2.) 

The second chapter of the lex Aquilia is not in use. (J. 4, 3, 12.) 

This chapter referred to adstipulatio. (See Book II., Div. I., Accessory Contracts.) 

The third provides for every other kind of damage. Therefore if a man 
wounds a slave, or a four-footed beast reckoned among cattle, or wounds or kills 
a fbur-footed beast not reckoned among cattle, as a dog <?r a wild beast, this 
chapter establishes an action to be brought against him. And wrongful 
damage {damnum injuria datum) to all other animals, and also to anything 
without life, gives rise to a claim under this part of the statute. For if anything 
is burned or smashed {ruptum) or broken, an action is established by this 
chapter. The one term ruptum might indeed suffice for all those grounds 
of action, for it means spoiled ( corruptum ) in any way. And therefore not 
only burning and breaking, but cutting too, and crushing and spilling and 
destroying, or making worse in any way, are included under this term. Nay, 
an opinion has been given that if a man puts anything into another’s wine 
or oil to spoil its natural goodness, he is liable under this part of the statute. 

(J- 4, 3,13 ; g. 3, 217.) 

According to the interpretation of this law, only those injuries were understood as 
included that were caused by the body to the body (corpore corpori ). But this 
narrowness was removed by the Praetor. 

But it has been held that under this statute there is an action only if the 
man does the damage directly with his own body. And therefore against 
him that does damage in some other way utiles actiones are usually given. 
If, for instance, a man shuts up another man’s slave or cattle so as to starve 
them fo death, or drives a beast so furiously as to founder it, or terrifies 
cattle into rushing over a cliff, or persuades another’s slave to climb a tree or 
go down a well, and he in climbing or going down is either killed or injured 
in some part of his body, then a utilis actio against him is given. But if a 
man thrusts another’s slave from a bridge or from the bank into a river, 
and the slave is drowned, then, from the very fact that he thretv him in, it 
is easily seen that it was with his body he did the damage, and therefore 
he is liable under the lex Aquilia. But if it is not with the body that the 
damage is done, and no one’s body is injured, but in some other way damage 
has befallen some one, then as the actio Aquilia is not enough, whether direct 
or utilis , it is held that the guilty person is liable to an actio in factum. For 
instance, if a man, moved by pity, frees another’s slave from his fetters in 
order that he may run away. (J. 4, 3, 16; G. 3, 219.) 

The line drawn by Justinian is difficult to reconcile with the 
cases given in the Digest. 


Illustrations . 


A pours B’b com into the river and destroys it This case is covered by the terms 
of the statute. (D. 9, 2, 27,19.) 
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A strikes B’s money out of his band, and it falls into a river and is lost. In this 
case there lies an actio in factum. (D. 9, 2, 27, 21.) 

A gives B*s oats to his own horse, or drinks B’s wine* As no damage was done to 
the oats or wine, the injury is indirect. Utilia actio. (D. 9, 2, 30, 2.) * 

A midwife gives her patient poison by pouring it down her throat. This is a direct 
injury under the statute. (D. 9, 2, 9.) But if Bhe merely gave it to the patient, 
who drank it herself, it is indirect, and there lies an actio in factum . (D. 9, 2, 7, 6.) 

A lights a fire, which it is B’s duty to watch. B falls asleep, and in consequence 
the house is burnt. It may be said B did nothing, and A did no wrong. The injury 
being indirect, there lies against B the utilia actio. (D. 9, 2, 27, 9.) 

A smoked B’s bees, and drove them away or killed them. Ulpian says, as A did 
not kill them, but meqply created the means of their death, the remedy is not by the 
direct action, but by an actio in factum. (D. 9, 2, 49, pr.) This decision disagrees 
also with the distinction made by Justinian in the text, for the harm is done to the 
bodies of the bees. 

A held a slave while B killed him. B committed a direct injury, A only contributed 
to it indirectly. Against A lies an actio in factum. (P. 9, 2, 11, 1.) 

A scares a horse on which the slave of B is riding, and the slave is thrown off into 
a river and drowned. Against A lies an actio in factum. (D. 9, 2, 9, 3.) 

A cuts a rope by which a boat is moored ; the boat drifts and is lost. Against A 
lies an actio in factum. (D. 9, 2, 29, 5.) 

A drives his cattle into B’s field without B’s authority, and allows them to eat the 
grass. Against A lies an actio in factum. (C. 3, 35, 6.) 

A sets on a dog that bites B. If A held the dog and set him on, the injury is direct; 
but if he did not hold the dog, the action is in factum. (D. 9, 2,11, 5.) 

i 

2. The damage must be .capable of being measured in money 
in order to support an action on the lex A quilia. But when 
the damage cannot be so estimated, recourse may sometimes be 
had to the remedy for injuria . Thus, if a blow or injury to a 
slave does not depreciate his value in the market, it is not 
damnum; it may, however, be injuria. If the slave requires 
medical attendance, then he is considered as receiving damnum . 
(D. 9, 2, 27, 17.) It may, indeed, happen that some injuries 
(as castration) enhance the pecuniary value of a slave; and 
in that case the remedy of the master is to sue for the wrong 
to the person {injuria). (D. 9, 2, 27, 28.) 

3. The right that an owner has against men generally is not 
that the usefulness of his moveables shall not be impaired by 
any act of theirs; that would be putting it too wide, for men 
are not responsible for accident; but his right is that they shall 
not, by their malice or negligence, impair the usefulness of his 
property. This delict is accordingly wider than injuria. There 
can be no injuria without intention; damnum injuria may 
result from carelessness only. Hence a noticeable difference. 
A mistake as to the character of the person insulted or assaulted 
sometimes removed the attack from the category of injuria. 
But if a man kills a slave under the belief that he is a freeman, 
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he does not escape paying damages to the owner of the slave 
for his loss. (D. 0, 2,.45, 2.) 

He kills wrongfully ( injuria ) to whose malice (dolus) or negligence death 
is due ; nor is there any other statute to punish damage done otherwise than 
wrongfully. And therefore he goes unpunished that without negligence or 
wilful wrong does damage by some accident. (G. 3, 211.) 

And he that kills by accident is not liable under this statute, if only no 
negligence is shown on his part. For otherwise, under this statute, a man 
is liable for negligence quite as much as for malice. (J. 4, 3, 3.) 

* 

Illustrations. 

Therefore, if a man is playing with javelins, or practising, and pierces 
your slave as he is passing, a distinction is made. For, if the man is a 
soldier and in the Campus Martius, or any other place where men usually 
train, the act does not imply negligence on his part; but if any one else 
does such a deed, then he is chargeable with negligence. And the same rule 
of law applies to the soldier too if he docs the deed in any other place than 
that set apart for soldiers to practise in. (J. 4, 3, 4.) 

And again, if a pruner, by-breaking down a branch from a tree, kills your 
slave as he passes, then if this is done near a public road or one used by the 
neighbours, and he did not first shout out so that an accident might be 
avoided, he is chargeable with negligence. But if he did first shout out and 
the slave did not care to take heed, the pruner is free from blame. And 
so too if he happened to be cutting at a place quite off the road or in the 
middle of a field, although he did not first shout out; because there no out¬ 
sider had any right to go to and fro. (J. 4, 3, 5.) 

And further, if a doctor, after operating on your slave, fails to see to the 
healing of the v/ound, and therefore the slave dies, lie is chargeable with 
negligence. (J. 4, 3 , 6 .) 

Want of skill, too, is reckoned as negligence; if, for instance, the 
doctor kills your slave by bad surgery or by giving him wrong drugs. 
(J- 4, 3j 7 *) 

And if mules that the driver from want of skill cannot hold in run over 
your slave, the driver is chargeable with negligence. And even if it was 
from want of strength that he could not hold them in, though another 
stronger man could have, he is liable for negligence all the same. And the 
same decisions apply to the rider that cannot keep in his horse, whether 
from want of strength or from want of skill. (J. 4, 3, 8.) 

A sets his stubble or thorns on fire, and the flames are carried so far as to burn B*s 
corn or vines. Is A responsible ? It depends on the circumstances of the case. If 
it was a windy day, and A did not take precaution against the fire spreading, or if he 
has not watched it, he is liable. But if he took all reasonable care, and a sudden gust 
of wind carried the flames, he is not. (D. 9, 2, 30, 3.) 

They that place traps to catch animals in roads or pathways are responsible for 
all damage; but not if the traps are in places usually chosen for the purpose. 
(D. 9, 2, 28.) If, however, a person that has no right to place traps does so, and 
cattle grazing on the adjoining land have been caught in them, the person that set 
the traps is responsible. (D. 9, 2, 29.) 
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Contributory Negligence. —Even a person negligently 
causing an injury is relieved from blame if the damage is 
accomplished only by the concurrent negligence of the sufferer. 
Hence there was no remedy when the sufferer had the power to 
escape from the danger, and did not exert himself to do so. 
He could only claim compensation when he * either did not 
foresee the injury, or could not have helped himself if he had 
foreseen it. (D. 9, 2, 28, 1.) 

4. In certain cases, when a man was so situated that he 
could not help inflicting some injury upon another’s property 
in order to avoid a greater to his own, he was allowed with 
impunity to do that injury. 

Illustrations. 

A bouse might be pulled down to prevent the spread of flames from a fire; and even 
if the precaution proved to be unnecessary, the owner of the house had no redress, 
unless it had been pulled down in an irrational panic, and not from a reasonable view 
of the danger. (D. 9, 2, 49, 1.) 

A ship is driven in a storm among the ropes anchoring another vessel, and it 
cannot be extricated except by cutting the ropes. The owner of the vessel in danger 
has a right to cut the ropes, and does not subject himself to auy action for damages. 
The same rule applied when a vessel without any fault had got entangled among fisher¬ 
men’s nets. It could cut its way out. (D. 9, 2, 29, 3.) 

/3. What persons (besides owners) may sue for wrongful 
h arm ? 

As in the case of furtum , the delict of damnum injuria might 
be committed against any one having a right in rem to a tiling, 
although not owner (< dommus ). Under the Aquiliau Law, 
indeed, this was not so; the only person that had a remedy 
under that enactment was the owner. But just as the Praetor 
gave a remedy for indirect as well as direct damage, so lie 
provided a remedy to persons having an interest in the use¬ 
fulness of the property, although their interest tell short of full 
ownership. 

1 . The bona fide possessor had, IJlpian tolls us, an actio in 
factum against all that did harm to his moveable property, even 
if it was the owner himself. (D. 9, 2, 17.) 

2. The fructuarius and usuarius also had a remedy ( utile 
judicium) after the analogy of the Aquilian Law (ad cxcmplum 
legis Aquiliae ), even against the owner. (D. 9, 2, 11, 10; 
D. 9, 2, 12.) Hence if the owner has killed a slave that he 
had given in usufruct to another, he must give compensation. 

'3. To one having a servitude. 
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A haa an aqueduct over E'b land, and it is pulled down by G. According to a rule 
hereafter to be more fully explained, the aqueduct, being attached to B’s land, 
belonged in law to B. A, however, can bring an action (actio utilis) against C for 
the damage. (D. 9, 2, 27, 32.) 

4. Secured creditor. The right of a creditor to the thing 
pledged may be as effectually impaired by injuring the thing 
as by stealing it. He has, therefore, the same action as a Iona 
fide possessor, even against the owner. (D. 9, 2, 17.) He 
may sue for the amount of his interest in the debt, and the 
owner may sue for the balance, if any. (D. 9, *2, 30, 1.) 

5. Borrower. The borrower of clothes destroyed while in 
his custody by another has no remedy. The action must be 
brought by the owner ( dominus ). (D. 9, 2, 11, 9.) 

B. Duties of the owner of animals (res se movent.es ). 

I. Pauperies . 

On account of irrational animals that from wantonness or heat or their 
savage nature have done damage (pauperies), a noxalis actio is set forth in 
the statute of the XII Tables. (Hut if those animals are given up in 
satisfaction of the wrong, then the defendant is free, for so the statute 
expressly provides.) Suppose, for instance, that a kicking horse or an ox 
in the habit of goring has kicked or gored a man, then this action lies. Rut 
it applies to those animals only that are stirred up contrary to the nature 
of their kind ; for if they are wild beasts by blood, the action is void. If, 
therefore, a bear escapes from his owner and then does harm, his former 
owner cannot be sued; for he ceased to be owner when the wild beast escaped. 
Pauperies is damage done without injuria on the doer’s part. For indeed 
no animal can be said to do an injuria , seeing it lacks sense. So much for 
the noxalis actio. (J. 4, 9, pr.) 

The XII Tables gave an action if a quadruped had done 
harm. (Si quadrupes pauperiem jecisse dicetur .) (D. 9, 1, 1, pr.) 

If any other animal than a quadruped did the injury, an action 
was also provided by the Praetor (utilis actio). (D. 9, 1, 4.) 
This rule applies only to tame animals, not to wild, for the 
reason stated in the text. The analogy with noxa is kept up. 
Noxia is when a slave does that which in a freeman would be 
wrong; pauperies is the damage done by an animal contrary to 
its usual nature, and therefore bearing a kind of resemblance 
to wrongs. If a tiger destroys a human being, it but acts 
according to its nature ; but when an ox gores, the act may be 
regarded as a breach of the good behaviour that is its second 
nature. In another point, the same analogy was preserved. 
The responsibility for the mischief followed the animal, and 
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fell upon the person to whom for the time it belonged (noxa 
caput sequitur ). (D. 9, 1, 1, 12.) 

No action lay if the animal were irritated or roused by 
another. (Paul, Sent. 1, 15, 3.) Thus when a liorfce was struck 
by a dolo or a spur, and reared and kicked a person, it did not 
commit, pauperies . The injury was not the result of an outbreak 
of unusual badness, but was due to the mismanagement of the 
horseman; and therefore the owner of the horse is not re¬ 
sponsible, but only the person that irritated the horse. So 
if the fault is witli the driver, or the mischief results from 
the beast being overloaded, or from the nature of the place 
where it happens, no responsibility attaches to the owner, but 
compensation may be demanded from the person in the wrong. 
(D. 9, 1,1,4.) 

II. Edict of the iEdilc in regard to animals that do not fall 
under the head of pauperies . 

It must be borne in mind, too, that an edict by the ./Edilcs forbids us to 
keep a dog, a boar, a bear, or a lion, where there is a road in common 
use. And if despite this we do so, and a freeman suffers hurt, the owner 
will be condemned to pay such a sum as the judge shall think fair and 
right; while for all other damage the owner must pay double the loss. 
And beside these actions allowed by the ./Edilcs, the actio de pauperic too 
will stand. For when several actions, especially if penal, bearing on the 
the same matter, meet, recourse to one never does away with another. 

0 - 4, 9> 40 

Justinian omits the penalty of 20 solidi for killing a freeman. 

When a dog is chained in a house, and somo one stumbling 
on it accidentally is bitten, the owner is not liable 
(D. 9, 1, 2, 1) ; but if the owner takes it into a place where he 
ought not, or by not keeping it sufficiently in hand allows it to 
slip, he is responsible for his negligence and must pay all 
the damage; nor does he escape by the surrender of the dog. 
(D. 9, 1, 1, 5.) 

Second, Riuhts to Immoveables. 

a. Rights of owner against all men generally. 

(a.) Deprivation of simple possession. 

I. By Fraud. Removing landmarks (de termino moto). 

An immoveable, from its nature, cannot be stolen. Theft, 
therefore, has no application to land. There is, however, an 
analogous offence—removing the landmarks, and stealing land 
by inches. We are told by Dionysius Halicarnassus (Antiq. 
Rom. 2, 75) that Numa made a law on the subject. Although 
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Numa may be regarded as a myth, there can be no doubt that 
as soon as private property in land was recognised, the 
offence of removing landmarks had to be provided for. Numa, 
we are told, ordered every man to mark the boundary 
of his land, and to set up stones, which were made sacred to 
Jupiter Terminates , and that, once a-year, on a day appointed, 
the people should assemble and offer up sacrifices of grain and 
fruits at the boundaries. This is the mythical origin of the 
feast of the Terminalia . If any one dared to remove or shift a 
landmark, he was devoted to the god that watched boundaries, 
and could be killed by any one with impunity. The same 
sanction was extended to the Ager Romanies , and the same 
punishment denounced against those that took from it to 
increase their ager privatus. 

The Agrarian law passed by Caius Caesar established a fine 
of 50 aurei for every landmark thrown down or shifted, and 
allowed any one to bring the action. (D. 47, 21, 3, pr.) Nerva 
allowed a master to pay the fine, if his slave had removed 
a landmark without his knowledge ; and if the master refused, 
the slave was condemned to death. (D. 47, 21, 3, 1.) Hadrian 
made the offence a crime. (I). 47, 21, 2.) 

II. By Force. ( Interdict de vi et vi armata .) 

As there could be no theft of an immoveable, so there could 
be no robbery of it. Still an owner might be ejected from his 
lands by force, and this constituted an infraction of his rights, 
for which a remedy was provided, not by the usual method of 
actions, but by interdict. (D. 43, 16, 3, 15.) 

1. The ejectment of any person from an immoveable by 
force, with or without weapons, was a wrong remediable by 
interdict. The essential characteristic of it was, however, that 
it was available for a mere possessor, whether he was owner 
(dommus ) or not. But it may be regarded as part of the legal 
protection of owners, for of course an owner out of possession 
could not be dispossessed by violence or in any other way. 

2. A distinction was drawn between force .with weapons 
(vis armata) and force without weapons ( vis cotidiana). The 
most important distinction between the two forms of force 
was this: any possessor, however unjust his possession, was 
entitled to protection against armed violence ; but a person 
that had acquired possession by fraud or force, or was a 
mere tenant-at-will of the ejector, had no redress if he were 
dispossessed by force without weapons. (D. 43, 16, 14.) 
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An interdict for recovering possession is usually given when a man has been ejected 
by force from the possession of a farm or a house. He has then given him the 
interdict Unde vi [which commences, Unde tu ilium vi dcjecitstt], (J. 4,15,6; G. 4,154.) 

By it the ejector is compelled to restore possession, if only the ejected did not get 
possession from his opponent by force, by stealth, or by leave (nec vi nee clam nec 
precario). But if he did, he can be ejected with impunity. (G. 4, 154.) 

Sometimes, however, the Praetor will compel me, when I have ejected a man that 
got possession from me by force, by stealth, or by leave, to restore possession,—as, for 
instance, when I have ejected him with arms. For this the Praetor has a special 
interdict, ordaining restitution in every case. (G. 4, 155.) 

Thus a persqp forcibly dispossessed could resort to simple 
force, without weapons, to recover possession. This did not, 
however, interfere with the right of self-defence. An armed 
attack could be repelled by arms; and even if, in the vicis¬ 
situdes of the conflict, the possessors should be turned off 
their own land, they still had a right to use arms, if possible, 
to get back. The whole fight must, however, be a single 
transaction; if, being turned out, the owner retired, and after 
recruiting his forces renewed the conflict, he would not be 
justified ( non ex intervallo sed ex continenti ). (1). 43, 16, 3, 9.) 

But in the time of Justinian this distinction was no longer 
regarded. 

By the interdict Unde vi the ejector is compelled to restore possession, even although 
the ejected got possession from him by force, by stealth, or by leave. But under our 
sacred constitutions, as we have said above (pp. 96, 97), if any man seizes on a thing 
by force, then if it is part of his goods lie is deprived of its ownership ; if it belongs to 
another, he is compelled first to restore and then to pay its value to the victim of his 
force. And further, he that ejects any one from possession by force is liable under 
the lex Julia de vi for employing force, cither private or public. Force is private if 
no arms are used; but if arms are used to drive a man out of possession, then the 
force is public. And by the name arms is to be understood not only shields and swords 
and helmets, but also clubs and stones. (J. 4,15, 6.) 

If there are several ejectors, and only one has a rod or sword, it gives the character 
of armed violence to the attack. (1). 43, 16, 3, 3.) Even if they came unarmed, but 
took them up in the fight (D. 43, 16, 3, 4), or brought arms and refrained from using 
them, it was armed force. (D. 43, 16, 3, 5.) It was essential, however, that posses¬ 
sion should be gained by the exercise of force, and not by mere threats. (D. 43, 16, 
3, 7.) 

(B.) Rights to the enjoyment and use of an immoveable. 

I. Secretly cutting down trees ( arborurn furtirn caemrum) 
(D. 47, 7) was a special offence created by the XII Tables, but 
scarcely distinguishable from theft. When anything attached 
to an immoveable*was removed, it was at once regarded as a 
moveable, and the person that took it as a thief. If the person 
that.cut or destroyed a tree had no intention to steal, but had 
a simple desire for mischief, then he was responsible by the 
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XII Tables for damnum injuria . Now, as in cutting a tree a 
person could be actuated only by one of those two motives, 
either stealing or mischief, there would seem to be no necessity 
for creating the special offence arborum furtim caesarum. The 
penalty fixed by the XII Tables was changed by the Praetor 
into a penalty of double the value of the trees. (D. 47, 7, 7, 7.) 

II. Secretly or forcibly interfering with an owner in the use 
of his land. (Interdict quodvi aut clam .) l 

1°. What acts constituted a wrong remediable by this inter¬ 
dict ? The interdict quod vi aut clam applied ofaly to immove¬ 
ables, and provided generally for most injurious acts done 
thereto. (D. 43, 24, 20, 4.) 


Illustrations. 

A pours something down B’a well, and spoils the water. (D. 43, 24, 11.) 

A has pushed B’s vines on to his (A’s) own land, and they have taken root, so that 
B has lost the right to remove them. (D. 43, 24, 22.) 

A carries away the stakes supporting B’s vines. (D. 43, 24, 2, 3.) 

A pulls down B’s house. (D. 43, 24, 7, 9.) 

A carries away B’s tiles lying ready to be plaocd on his house ; this is theft. (D. 43, 
24, 9, pr.) If, however, the tiles are on the house (D. 43, 24, 7, 10), whether 
actually fixed to the roof or simply lying thereon (D. 43, 24, 8), it is not theft, but a 
wrong remediable by the interdict. 

A lops the branches of B’s trees. (D. 43, 24, 9, pr.) 

A removes from B’s land or house any fixture [aliquid aedibus adfixum). (D. 43, 
24, 9, 2.) This does not include keys, door-barB not fixed to the door, lattices or 
windows not fixtures. (D. 43, 24, 9, 1.) 

A goes upon B’s farm and scatters the dung from his dung-heap. If A scattered it 
over fields already manured, and which might be injured from the excess (I). 43, 24, 
7, 6), it was a violation of B's right to his immoveable ; but if he threw it beyond the 
arm, it was not within the interdict. (I). 43, 24, 9, 3.) 

A ploughs Bs meadow, or digs a ditch in his land. (D. 43, 24, 9, 3 ; D. 43, 24, 
22.) But this was not an offence when done by a tenant in due course of cul¬ 
tivation, even against the wishes of the owner, unless harm was done by it. (D. 43, 
24, 7, 7.) 

A lops pollards (silva cacdiia) belonging to B. If they are unripe, it is an offence 
(D. 43, 24, 18, pr.) ; if mature, no harm is done to the owner, and there is no offence, 
unlcsB A intends to carry them off for his own use; in which case he commits 
theft. 

2°. To constitute a wrong, the injurious acts must be done by 
force or secretly ; that is, as interpreted by the jurists, against 
the will or without the consent of the owner. 

Ulpian says the definition of Quintus Mucius ScaevoJa Satisfied him. A person 


1 Ait Prattor: Quod vi aut clam actum est, qua de re agitur, id quum experiendt potestae 
est, rcatituas. (D. 43, 24, 1.) 
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does anything by force (vi) when he does what he is forbidden to do by the owner. 
(D. 43, 24, 1, 6; D. 60, 17, 73, 2.) 

Three definitions are given in the Digest of secret damage. 

A person does a thing Becretly (dam) when he does that which he knows to be 
disputed, or likely to be made the subject of dispute (Quintus Mucius Scaevnla, 
D. 50, 17, 73, 2) ; or when he does something without the knowledge of his adver¬ 
sary, and has not informed him of it, provided he either expected, or might reason¬ 
ably expect, a dispute with him (D. 43, 24, 3, 7, Cassius); or when he conceals an 
act from a person that he knows would forbid it, and either thinks, or has reason to 
think, that it would be forbidden. (D. 43, 24, 3, 8, Aristo.) 

As in the cas,e of theft, the remedy here described may be 
resorted to by # any one having an interest in the immoveable, 
even against the owner. ( Non solum domino praedii sed etiam 
his quorum interest opus non factum esse.) (D. 43, 24, 11, 14.) 
Hence to the usufructuary. (D. 43, 24, 12.) 

III. in certain cases the interdict uti possidetis , although 
having essentially a different scope (see Possessio, Appendix 
to Dominium), was admissible as a remedy for injurious acts 
done to land. 

To prohibit a man from building on his own ground was in a 
sense robbing him of possession. (D. 43, 17, 3, 2; D. 41, 2, 
52, 1.) So when a tenant ( inquilinus) refuses to allow the 
owner to enter and repair. (D. 43,17, 3, 3.) When a neighbour 
places his rafters partly on my wall and partly on his own, ho 
may be compelled to take them off by the interdict uti possi¬ 
detis. (D. 43, 17, 3, 9; D. 43, 17, 3, 4.) 

IY. Damage. Damnum injuria. 

The action founded on the Aquilian law, which has been 
explained in its application to moveajjles, was also available 
for similar damage done to immoveables, as setting a house or 
vineyard on fire (D. 9, 2, 27, 7), or pulling down a house. (D. 
9, 2, 27, 31; C. 3, 35, 2.) 

B. Rights of owners of conterminous immoveables. 

I. “ The Praetor says, when a tree from your house hangs over 
his house, seeing it is your own fault that you do not take it 
away, I forbid the use of force to hinder him then from freely 
taking it away and keeping it himself.” (D. 43, 27, l.) 1 

When a tree growing upon A’s land overhangs the field 
or building of B, if A does not cut it down, he must suffer 
B to do so. In the case of a house, the rule is subject to no 


* Ait Praetor: Quae arbor ex aedibus tuis in aedes Ulius impendet, par te stat 
quomivus earn adimas, tunc quominus Uli earn arborem adimere sibique habere liceat, 

vim fieri veto. 
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qualification, but in the case of a field it applies only when the 
tree is under 15 feet in height. The earliest law was in the 
XII Tables, and the object was to prevent fields being injured 
by the shade thrown from low trees. (D. 43, 27, 1, 9.) 

II. A right to gather fruits falling on another's land ( de 
glande legenda). 

“ The Praetor says, when acorns from his land fall on yours, 
I forbid you to use force to hinder him from freely picking them 
up and carrying them away every third day.” 1 (D. 43, 

28, 1.) ^ 

The word acorn (glans) used in the interdict covers all 
fruits. (D. 50, 16, 236.) 1 

III. Protection from flooding by rain water (aquae pluiriae 
arcendae . D« 39, 3.) 

In the absence of a servitude no owner had a right to the 
rainfall from the lands of an adjoining proprietor. Every owner 
had a right to the water that fell on his own land (D. 39, 3, 
1 , 11), and to keep it back, even although he had been accus¬ 
tomed to let it pass on to his neighbour. (D. 39, 3, 21.) So 
when a man by digging on his own land dried up his neighbour’s 
well, his conduct was not actionable. (D. 39, 3, 1, 12.) 

But every landowner had a right to prevent any change in 
his neighbour’s land by which rainwater not hitherto running 
on to his land was made to pass on to it. (D. 39, 3, 1, 2 ; D. 
39, 3, 1, 22; D. 39, 3, 1, 14.) There was no remedy against 
the overflow of water from thermal springs (D. 39, 3, 3, 1), nor 
when buildings were injured, for the action was given for the 
protection of fields. (E). 39, 3, 1, 17.) 

But an owner had a right to alter the state of his land, so as 
to throw rainwater on his neighbour when it was required for 
the purpose of cultivation. (D. 39, 3, 1, 15.) Thus, he could 
make any works for the purpose of reaping the fruits of his 
land (D. 39, 3, 1, 7), including under that designation the whole 
produce of land, such as chalk or stones, as well as grapes or 
corn. (D. 50, 16, 77.) 

Ditches made for the purpose of drying the land were also 
in the exception (1). 33, 3, 1, 4); not, however, to let the water 
run on to his neighbour, but to sink into the ground; for, says 
Ulpian, no one has a right to improve his land by making his 


1 Ait Praetor: “ Glandem quae ex illius agro in tuvm cadat , quominus iUi tertio 
quoque die legere, avferre liccat , vim fieri veto 
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neighbour’s worse. If the owner of the land that suffers from 
the incursion of rainwater has given his.consent to the opera¬ 
tion that has caused the mischief, he has no remedy. (D. 39, 3, 
19.) Nor is there any remedy when the construction of the 
works was authorised by the State (D. 39, 3,2, 3), or had existed 
from beyond the memory of persons alive. (D. 22, 3, 28 ; D. 39, 
3, 2, 3.) 

INVESTITIVE, DIVESTITIVE, AND TRANSVESTITIVE FACTS. 

Having examined the rights and liabilities of an owner, we 
have now to inquire into the ways in which these rights may 
be acquired, transferred, or extinguished. Throughout this 
part of the exposition it is convenient to assume that the 
investitive or divestitive facts operate without restriction, and 
afterwards to point out the restrictions to which they are sub¬ 
ject. The following is the arrangement:— 

Investitive Fact. — Occupatio. 

Divestitive Fact.— Derelictio. 

Transvestitive Facts. 

a. Facts belonging to the ancient law (ex jure civili ). 

I. Mancipation 

II. Cessio injure. 

III. Usucapio. 

b. Facts belonging to the law as expanded and settled in the tirno of Justinian 
(ex jure gentium). 

I. Accessio. . 

II. Traditio. 

III. Prescription 

Restraints on Investitive and Transvestitive Facts. 

a. Persons that cannot be owners. 

I. Slaves. The Peculium of slaves. 

II. Persons subject to the patria potestas. Peculium castrense , &c. 

III. Wives subject to manus. Dos, Paraphema, Donatio propter nuptias. 

B. Things that cannot be owned. 

I. Res communes. 

II. Res public ae. (Publicae Vine; Publica Jlumina.) 

III. Res universitatis. 

IV. Res divini juris ; sacrae, sanctae, relvjiosae. 

c. Restraints on conveyance without valuable consideration. (Donatio.) 

Extension op Investitive and Transvestitive Facts—Agency. 

Investitive Fact. 

I. Occupatio is the taking possession of what belongs to 
nobody (res nullius) with the intention of keeping it as one’s 
property. 
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The phrase “ thing belonging to no one ” (res nullius ) is used 
in two very different senses. Thus we are told that— 

Things sacred, devoted, and hallowed belong to no one. For what is 
Heaven's by right is included in no one's goods. (J. 2, 1, 7.) 

In a sense, what Justinian here states is perfectly true. Things consecrated to the 
Church are not private property; they do not belong to any specified individuals. But 
they are the objects of rights closely resembling ownership, and should not be classed 
with things that usually are objects of privato property, but which for a time may 
happen to have no owner. The phrase " a thing belonging to nobody ” should be 
restricted to things capable by appropriation of becoming the objects of private pro¬ 
perty. If the terms employed in the Institutes were correct, the maxim of Roman 
Law, that what belongs to no one (res nullius) becomes the property of the first one that _ 
takes possession of it, would no longer be true. 1 

Occupation as a mode of acquisition, existed in the following 
cases:— 

1. Living Things. —AH creatures untamed that live in the 
air, on the earth, or in the water, become the property of the 
person that first takes or catches them. (D. 41, 1, 1, 1.) 

And by natural reason we acquire not only what becomes ours by delivery, 
but also what we have made ours by occupatio . For previously such things 
belonged to no one ; as, for instance, all that we take by land, by sea, or in 
the air. (G. 2, 66.) 

Wild beasts, therefore, and birds and fishes—all animals, that is, that are 
born on sea or land or in the air—as soon as any one takes them, become at 
once his property by the Jus Gentium . For what formerly belonged to no 
one, is by natural reason given up to him that takes possession (< occupanti ). 
And it makes no difference whether one takes the wild beasts and birds on 
his own lands or on another's. Clearly, however, ho»that enters on another's 
land to hunt or to snare birds may be forbidden to enter by the owner, if 
seen in time. (J. 2, 1, 12.) 

Therefore all you take [a wild beast, a bird, or a fish, the moment it is 
taken, becomes yours, and] is understood to be yours so long as you guard it 
and keep it in. But if it escapes your guard and regains its natural 
freedom it ceases to be yours, and becomes again the property of him that 
first seizes it. And its natural freedom is understood to be regained when 
it has either escaped from your sight, or, though it is still in view, is very hard 
to follow up. (J. 2, 1, 12 ; G. 2, 67.) 

The question has been raised whether, if a wild beast be so wounded that 
it can be taken, it is to be understood at onc6 to be yours. Some have 
decided that it is yours at once, and continues to be yours so long as you 
follow it up ; but that if you leave off following it up it ceases to be yours, 
and again becomes the property of him that first seizes it. Others 
think that it is yours only if you take it. And it is this latter opinion that 
we confirm ; because many accidents often happen to hinder you from 
taking it. (J. 2, 1, 13.) 


Quod enim nullius est, id ratione naturali occupanti conccditur. (D. 41, 1, 3.) 
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In the case of animals that habitually go away and come back again, 
[pigeons, for instance, and bees, and hinds, that habitually go to the 
woods and come back again], the rule that is [handed down] approved is 
this,—that they are understood to be yours so long as they intend to return. 
For if they cease to intend to return they cease to be yours, and become 
the property of those that first seize them. And it is considered that they 
cease to intend to return when they cease from the habit of returning. 
(J. 2, i, 15 ; G. 2, 68.) 

Bees, too, are by nature wild. Therefore those that settle on your tree, 
before you hive them, are no more yours than birds that build their nest 
there. And so if any one else hives them he will be their owner. And the 
combs too, if they have made any, may be taken away by any one. But, of 
course, while they are still untouched, if you see in time any one entering 
'your lands, you can lawfully stop him from entering. A swarm, again, that 
has flown away from your hive, is understood to be yours so long as it is in 
view, and is not hard to follow up. Otherwise it becomes the property of him 
that first seizes it. (J. 2, 1, 14.) 

Peacocks and pigeons also are wild by nature ; and it does not matter 
that they are in the habit of flying away and flying back again—for bees 
too do the same ; and it is agreed that they are naturally wild. Deer, too, 
some people have so tame that they are in the habit of going to the woods 
and coming back again ; and yet that they are naturally wild no one denies, 
(j- 2,1,15.) 

Fowls and geese are not wild by nature; and that we can understand 
from the very fact that there are other kinds of fowls and geese expressly 
called wild. And, therefore, if your geese or fowls are by an accident panic- 
struck and fly away ; even though they have escaped your view, wherever 
they may be, they are understood to be yours. And the man that, with an 
intention to make a gain of it, keeps those animals, is understood to be 
guilty of theft. (J. 2, 1, 16.) 

2 . Precious Stones in a state of nature. • 

Pebbles, precious stones, and the like, found on the sea-shore, become at 
once by the jus naturale the property of the finder. (J. 2, 1, 18.) 

An island that springs up in the sea (this happens at times, though rarely) 
belongs to the (first) occupier, for it is believed to be no one’s. (J. 2, 1, 22.) 

3. Treasure-trove ( Thesaurus ). 

Treasurc-trove is treasure deposited in a place for so long a 
time that no one can tell who is the owner of it. 1 When 
treasure has been hid in the earth for safety, it is not treasure- 
trove, unless it is so ancient that the owner of it is unknown. 

Illustration . 

A person bought a house, and sent a workman to repair it. The workman found 
money hidden. If it were money that the previous owner could identify as his—as 
having been lost or left by mistake—it must be restored to him. (D. 6, 1, 67.) 

1 Thesaurus eat vetus quaedam depositio pecuniae, cujua non extol memoria, ut jam 
dominum non habeat. (D. 41,1, 31, 1.) 
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Treasures that one finds in ground of his own, the late Emperor Hadrian, 
following what naturally seems fair, gave up to the finder. And his decree 
was the same with regard to things found by chance in a place that is sacred 
or devoted. If, again, a man finds treasure in another’s ground when not 
engaged in searching for it, but by chance, he must give up half to the owner 
of the soil. And similarly, if a man finds treasure in ground belonging to the 
Emperor, half goes to the finder, and half, as Hadrian decreed, belongs to 
the Emperor. And again, similarly, if a man finds treasure in ground that 
belongs to a city, or to the fiscus , half belongs to himself, and half to the 
fiscus or city. (J. 2, 1, 39.) 

4. Things were res nullius if their owners had relinquished 
possession of them with the intention of abandoning the 
ownership. 

5. The property of an enemy captured in war was said to 
belong to nobody, and therefore to become the property of the 
captors by the right of occupation. 

All that is taken from the enemy becomes ours by natural reason. (G. 2,69.) 
And again, all that wc take from the enemy at once becomes ours by the 
Jus Gentium . So far does this rule extend that even freemen, if taken, are 
reduced into slavery to us. And yet they, if they escape from our power 
and return to their own people, regain their former status. (J. 2, 1, 17.) 

Immoveables taken by the Romans from an enemy were not 
treated as res nullius; for they were not left as prize to the 
actual captors, but were reserved for the State. When an 
enemy had driven the Romans out, but was afterwards ex¬ 
pelled, the lands were restored to their former owners, and 
were not appropriated by the State. (D. 49, 15, 20, 1.) 

Moveables belonged to the individual captors, subject to the 
rules of prize. If they were the spoil of a common movement, 
they must be divided according to the rules of war; but when 
they were captured by the enterprise of the individual soldier, 
he was not obliged to share them with his neighbours. This 
seems to be the reconciliation of the apparently conflicting 
passages. (D. 49, 14, 31; D. 41, 1, 51, 1.) 

Divestitive Fact. 

I. Dereliction. 

And on this principle it seems quite true to say also, that if a thing is 
regarded by its owner as abandoned, then any one that takes possession 
forthwith becomes its owner. And it is regarded as abandoned when its 
owner has thrown it away with the intention that it shall no longer be part 
of his property ; he ceases, therefore, at once to be the owner. (J. 2, 1, 47.) 
But the case is quite different if goods are thrown overboard in a storm, in 
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order to lighten the ship; for they still belong to their owners. For it is 
manifest that they are thrown overboard not with any intention not to 
keep them, but in order that both owner and ship may the better escape 
the dangers of the sea. And therefore, if when they are cast ashore by 
the waves, or are still floating about at sea, any one takes possession 
and carries them off with an intention to make gain out of them, he commits 
a theft. 

And a closely-allied case is that of things that fall from a carriage in 
motion without the owner's knowledge. (J. 2, 1, 48.) 

Could a slave be a derelict ? Or did a slave abandoned by 
his master becoAe free ? In certain cases where a sick slave 
was abandoned he acquired his freedom. But apparently a 
slave might be treated as derelict. 

Illustration . 

Sempronius claimed Thetis as his slave, on the ground that Thetis was the child of 
his female Blave. In defence it was proved that in a previous action brought by the 
nurse of Thetis against another person for the maintenance of the child, the nurse had 
been told to sue Lucius Titius, the father of the child. Lucius Titius, having paid the 
money demanded by the nurse, manumitted Thetis before the President of the pro¬ 
vince. Was this valid ? Paul answered, that as Sempronius seemed to have treated 
Thetis, the child of the female slave, as a derelict, the manumission by Lucius Titius 
was perfectly valid, inasmuch as he had acquired the ownership of Thetis by occupatio. 
(D. 41 , 7 , 8‘.) 

Transvestiti^ Facts. 

The modes of conveyance in the Roman Law fall into two 
groups, which are distinguished from each other, according to 
the view of some, by their origin; some descending from the 
civil law {ex jure civili ), others from the Jus Gentium . But 
“ delivery ” ( traditio ), which forms the characteristic mode of 
conveyance of the Jus Gentium , had a place, although a very 
restricted one, in the oldest law of Rome. The older modes of 
conveyance may be called formal, as contrasted with the later 

and non-formal. 

. 

a. Formal Conveyances {Ex jure civili). 

I. Mancipation {Mancipatio). 

Res mancipi are transferred to another by mancipatio ; ancl for this reason, 
indeed, are called res mancipi . And wherever mancipatio holds good, in jure 
cessio also holds good. .(G. 2, 22.) What the process is, has been told in an 
earlier part of our commentaries. (G. 2, 23.) 

The form of conveyance has already been described under “ Mancipium .” 

In that way persons, both slave and free, are conveyed (mancipantur); and 
animals (including oxen, horses, mules, asses), for they are res mancipi. 
Landed property too, whether in town or country, if res mancipi (as Italian 
lands, for instance, are), is usually conveyed in the same way. (G. 1, 120.) 

H 
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But if a res tnancipi is transferred neither by mancipatio nor by in jure 
cessio. . . . And. further, we must observe that nexus is peculiar to Italian 
soil, and is inapplicable {o provincial. For nexus can be applied to land 
only when it is res mancipi; and provincial soil is a res nec mancipi. But 
provincial soil that has the jus Quiritium , stands in the position of Italian 
soil, and therefore can be conveyed by mancipatio . (G. 2, 26, 26*, 27, 
as restored.) 

And again, of things .moveable, or rather self-moving, the following 
are res mancipi: slaves, male and female, and those tamed animals that 
are broken in as beasts of draught or of burden — oxen for instance, 
horses, mules, asses. e 

Now the teachers of our school think that these are res mancipi from 
the moment of their birth. But Nerva, Proculus, and the other authorities 
of the opposing school, think they are res mancipi only if broken in; or 
if so excessively wild that they cannot be broken in, that they become 
res mancipi on reaching the age at which such animals are usually 
broken in. (G. 2, 15.) 

On the other hand, wild beasts are res nec mancipi , as bears, lions ; and 
also those animals reckoned with wild beasts, as elephants and camels ; 
and this is not affected by the fact that these animals are sometimes 
broken in as beasts of draught or of burden. And further, some of the 
smaller animals,—even of tamed animals, some of which, as we have said 
above, are res mancipi ,—are classed as res nec mancipi . (G. 2,16.) 

And, again, almost all incorporeal things are res nec mancipi\ except 
servitudes over landed property in the country on Italian soil. These 
are res mancipi , although reckoned with things incorporeal. (G. 2, 17.) 

The passages from Gaius manifestly show that the group called res mancipi was 
based upon no logical considerations, but must be ascribed to the accidents of 
history. It included some moveables, as it were, capriciously, and immoveables 
partly by a geographical and partly by an arbitrary boundary. The res mancipi are 
characterised by the circumstance that they include things known to the Romans 
in the earliest times, and not such as became known only when they carried their 
conquests out of Italy. Thus immoveables out of Italy were res nec mancipi; 
elephants and camels, although beasts of burden, are also res nec mancipi , because 
they were introduced at a late period. The circumstance that rights of way and 
rights to water-courses are res mancipi,, but not rights to lights and others that only 
arise in crowded cities, Bhows that the group of res mancipi was formed when the 
Romans were in a purely agricultural stage. The costlier jewels (as to pearls, see 
Pliny, 9 , 36 , 63 ) were excluded, because they were unknown at the time when the 
distinction was made. May not gold and silver have been omitted for the same 
reason ? 

The only article mentioned by Gaius, not to be explained on the score of antiquity, 
is garments. But, indirectly, that reason may be applied. It may be said that 
clothes were home-made, and rarely objects of sale. But the implements of agri¬ 
culture, excepting stock, are apparently res nec mancipi , and, therefore, another 
reason than mere antiquity seems required. It may be that these articles were of 
. very trifling value. Dogs and cats were omitted, probably because nobody would 
have thought of selling them. 

In brief, the origin of the distinction seems to have been as follows: When the 
Romans made the acquaintance of copper, and adopted it as the standard of value, a 
sale was accompanied by all the formalities constituting mancipation. This form 
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they adhered to in all transactions of any importance. In the sale of lands, rights of 
way, cattle, or slaves, the formal conveyance was strenuously insisted upon. The for¬ 
malities, it must be observed, occupied the place of written conveyances, and were 
valuable in their assistance to the memory of the witnesses, as well as in the 
solemnity they threw over the transaction. But in regard to clothes, crops, and the 
rude instruments of agriculture, partly, perhaps, because they may Beldom have been 
the objects of commercial transactions, partly because they may have been of little 
value, it was not worth while going through the cumbersome ceremonial of the 
mancipation. For that reason probably these things might be transferred by simple 
delivery. 

M. Ortolan adds two other grounds of distinction, which deserve a brief notice. He 
observes that res mar^ipi are all of them things not consumed by using, whereas 
wine, &c., which are res nec mancipi , are used by being consumed. But this, as he 
admits, does not really distinguish them, because many things, that are not con¬ 
sumed in using, are res nec mancipi. A horso was a res mancipi , but a waggon 
is not mentioned as such, and, therefore, may be considered a res nec 7nancipi. An 
ox was a res mancipi , but the plough was, for the same reason, probably not. These 
examples also serve to detract from the value of another distinction mooted by M. 
Ortolan. Res mancipi are all specific objects, capable of easy identification by wit¬ 
nesses, and therefore excluded things that are sold by number, weight, or measure, 
as wine or corn. 

A distinction of some importance existed between moveable 
res mancipi and immoveable res mancipi. Moveable res man¬ 
cipi could not be transferred unless in the presence of the 
parties; and so far was the origin of the word (manu capere) 
regarded, that not more could be conveyed than could be held 
in the hand. But immoveable res mancipi need not be in the 
presence of the parties, but might consist of parcels in different 
parts of the country. (Ulp. Frag. 19, 6.) 

But in one point the conveyance of landed property differs from the con¬ 
veyance of everything else.. For persons, both slave and free, and animals 
too that are res mancipi , must be present in order to be conveyed ; and not 
only present, but actually grasped by the receiver of what is given mancipio , 
from which comes the term for such conveyance, mancipation the thing being 
taken in the hand. But landed property is usually conveyed in absence. 
(G. i, i 2 i, last part restofed.) 

The mode of conveyance that superseded mancipatio was 
“ delivery.” As delivery could take place only when the 
parties were on or near the land to be transferred, it was often 
less convenient than mancipatio . Hence there continued to be 
a reason for keeping alive the ancient mancipations for land in 
Italy. 

II. In JURB CESSIO. Title by a fictitious surrender in court. 

i. In jure cessio takes place thus: Before a magistrate of the Roman people, 
as the Praetor, or before the President of a province, the man to whom the 
thing is being granted appears holding it, and makes his claim thus : “ This 
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man, I say, is mine, ex jure Quiritium .” Then after he has made his claim, 
the Praetor asks him that grants it whether he will make a counter claim. 
And when he says no, or remains silent, then the Praetor makes over the pro¬ 
perty to the claimant. This is called a legis actio , and can take place 
even in the provinces before their Presidents. (G. 2, 24.) 

Often, however, indeed almost always, we use mancipatio . For when we 
ourselves can do it by ourselves before our friends, it is needless to seek 
out a harder way of doing it before the Praetor, or the President of a pro¬ 
vince. (G. 2, 25.) 

Three persons were thus required : the owner who conveys (cedens), the purchaser 
( vindicans ), and the Praetor, who gives judgment (addicit). (Hip. Frag. 19, 10.) It 
waB a mode of alienation applicable both to res mancipi and res nec mancipi t to cor¬ 
poreal and incorporeal things. Thus a usufruct, or inheritance, or legal tutelage of a 
freedwoman, can be conveyed by this mode. 

2. Restriction special to in jure cessio . 

And finally, it must be observed that persons in po testate, in manu , or in 
mancipio , can acquire nothing by in jure cessio . For since such persons can 
have nothing of their own, it follows that they can of themselves claim no¬ 
thing as their own before a court of law in jure . (G. 2, 96.) 

Transfer of Res Manctpi by simple delivery. 

And next, we must note that among aliens there is but one form of ownership 
(dominium). So that in each case a man either is the owner, or is in no sense 
an owner. And this was the law formerly among the Roman people; for in 
each and every case a man either was owner ex jure Quiritium, or was in 
no sense an owner. But afterwards ownership parted into two kinds; so 
that one man may be owner ex jure Quiritium , and another have the 
property in bonis . (G. 2, 46.) 

For if I transfer to you a res mancipi neither by mancipatio nor in jure 
cessio , but by simply handing it over, then the thing becomes yours in bonis , 
but will remain mine ex jure Quiritium until you by continued possession 
acquire it by usucapio . For as soon as the full time for usucapio has run, 
the thing is yours at once by absolute right, that is, both in bonis and ex jure 
Quiritium, just as if it had been transferred by mancipatio or in jure cessio . 
(G. 2, 41.) 

The aim of the law of prescription ( usucapio ) was to heal 
defective titles; the conditions under which it applied will be 
stated presently. But a question arises, what were the rights 
of a purchaser, for example, that had obtained possession of a 
slave bought and paid for, but had not taken a conveyance 
by mancipatio or cessio in jure ? After the period of usucapio had 
expired, he was owner ( dominus ex jure Quiritium), and was 
entitled to all the remedies provided by law for owners; but 
suppose, before that time had expired, some one, making an 
adverse claim, took away the slave, what remedy had the pos- 
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sessor 1 He could not sue as owner, because be was not owner; 
he could not sue the adversary as a robber, because the adver¬ 
sary set up a bona fide claim to the slave. It is possible that 
when interdicts were introduced (Appendix to Dominium — 
Possessio), the purchaser was protected against violent dis¬ 
possession ; but this remedy had imperfections of its own, and 
was subject to this special disadvantage, that it was not avail¬ 
able against every possessor. In justice, however, a buyer, 
in the case supposed, ought to have as complete a remedy as if 
he were actually owner; and such a remedy was finally supplied 
by the Praetor by the aid of a fiction. 

“Of the same kind is the actio called Publiciana. For it is given to a man 
that seeks to recover property of which he has lost possession; property 
delivered to him for some lawful reason, but which he has not yet acquired 
by usucapio. Now he cannot in the intentio claim it as his ex jure Quiritium. 
By a fiction, therefore, he is held to have acquired it by usucapio , and 
being thus made quasi-owner ex jure Quiritium , he puts forward an intentio 
worded as follows : “ Let there be a judex . If the slave that Aulus Agerius 
bought and had delivered to him had been in his possession for a year, if, 
in that case, the said slave, about whom the action is brought, ought to be 
his ex jure Quiritium , and so on.” 1 (G. 4, 36.) 

For the meaning of intentio , see Book IV., Proceedings in Jure. 

Now those actiones of which we hatfe spoken, and any like ones, are 
grounded on statute and on the jus civile. But there are other actions 
introduced by the Praetor in virtue of his jurisdiction ; actiones both in rent 
and in persotuim. And of these we must give instances in order to show what 
they are. Often, for example, the Praetor allows an actio in rem , in which 
either the plaintiff affirms that he has acquired by quasi -usucapio what he 
has not acquired by usucapio; or, on the contrary, that the possessor, his 
adversary, has not acquired by usucapio what he has so acquired. (J. 4, 6, 3,) 

For suppose that another’s property is handed over to a man on a 
lawful ground, in the case of a purchase (for instance), a gift, a dowry, or 
legacies, and he has not yet become its owner. If now, by accident, he loses 
possession of that property, he has no direct actio in rem to recover it. For 
the actiones set forth by the jus civile are open only to those that claim as 
owners. But because it was doubtless hard that in such a case an action 
should be wanting, the Praetor brought in an action in which he that has lost 
possession affirms that he had acquired that property by usucapio , and so 
claims it as his own. And this is called the Actio Publiciana , because it was 
first put forth in the edict by the Praetor Publicius. (J. 4, 6, 4.) 

Cicero mentions a Quintus Publicius as Praetor about b.c. 66. (Pro Cluentio, 45.) 

After the A ctio Publiciana was introduced, a buyer, without 


1 Judex esto. Si quern hominem Aulus Agerius emit (et is) ei traditus est , anno posse- 
disset, turn si eum hominem , de quo agitur, ex jure Quiritium ejus me oporteret et reliqua. 
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taking a title by mancipation, became, for nearly all purposes, 
owner. He could not, until his title was perfected, convey the 
property by manoipatio or cessio in jure to another; but he 
could practically accomplish the same object by simple 
delivery. Why then, it may be asked, did the cumbrous form 
of mancipation survive ? Why did it continue to be employed 
until, at least, the time of Gaius, and probably many years 
afterwards ? A reason has been already mentioned why, in the 
case of land, mancipation should have been maintained. A 
conveyance of land by mancipation could be effected at any 
distance from the land, but a conveyance by simple delivery 
required to be on the spot. In the case of slaves a different 
reason existed. No one but a legal owner {dominus ex jure 
Quiritiwm) could employ a public mode of manumission; under 
the Empire, the utmost that a person could do, whose 'title 
was not perfected by usucapio, was to make his slave a 
Latin ( Latinus Junianus ). (G. 1, 17; G. 1, 33-35.) In every 
other respect, however, the imperfect was as good as the per¬ 
fect title. The owner of a slave, sold and delivered, although 
he remained technically owner ( dominus ex jure Quiritium), was 
not permitted to exercise any of the rights of an owner. (G. 
1, 54.) Thus if an inheritance were left to the slave, it be¬ 
came the property of the buyer, not of the owner, who retained 
a mere naked title without any beneficial interest. (G. 2, 88; 
G. 3, 166.) 

In the time of Gaius the mancipatio was still employed, and 
the technical difference between Quiritarian and (as it has been 
termed by modem writers on law) Bonitarian ownership was 
still maintained. But between the time of Gaius and Justinian 
the mancipatio fell into desuetude; and even the very name, so 
redolent of antiquity, of the old owner ( dominus ex jure 
Quiritium) had become a puzzle to lawyers. Justinian tells 
us that the old distinction was obsolete, and he ordered the 
phrase dominus ex jure Quiritium to be expunged from the 
legal vocabulary, as serving no purpose but to perplex students 
on their first acquaintance with the law. (C. 7, 25, 1.) The old 
Publician Action was, however, still referred to, and the edict 
of the Praetor is quoted by Justinian. 1 “ I will give an action 
to any one that demands that which has been delivered to him 


1 Si quia id quod troditur ex juata causa non a domino ft nondum tuucaptum petit, 
judicium dado. 
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on some lawful ground by another than the owner, and of 
which he has not acquired the ownership by usucapio” (D. 6, 
2, 1, pr.) As given by Justinian, the edict omits words that 
must have at one time been in it, “ or by an owner without 
mancipatio or cessio in jure” or words to that effect. By means 
of the Publician Action, therefore, any one could recover pro¬ 
perty from third persons if he had all the requisites of a title 
by usucapio , except only the lapse of the necessary time. 

III. Usucapio . 

Usucapio is thh acquisition of ownership by possession for the 
length of time required by law. (D. 4, 1, 3, 3; Ulp. Frag. 
1, 9, 8.) 

The full time for usucapio of moveables is a year, but of lands or 
houses two years. This is provided by the statute of the XII Tables. 
(G. 2, 42.) 

And this rule was adopted lest the ownership of property should remain 
too long uncertain. For the space of a year or two years—the time in 
which a possessor was allowed to acquire by usucapio —was long enough for 
an owner to look after his property. (G. 2, 44.) 

The subject of usucapio may be considered under the following heads :— 

1 . The conditions necessary to acquisition per usucapionem. 

1 °. A certain length of possession. 

2 °. Uninterrupted possession. 

3 °. Bona fide*. 

4 °. Justus Titulus. 

2 . Special restrictions on this mode of acquisition. 
a. As to Persons. 

1 °. Persons against whom the time of possession does not count. 

2 °. Persons in favour of whom the time of possession doeB not count. 
B. Things that cannot be acquired per usucapionem . 

1. The conditions necessary to acquisition per usucapionem. 

1°. A certain length of possession. 

There is no difficulty in measuring the time, one or two years 
as the case may be, when the thing remains continuously in 
the possession of one person for the whole time; but does the 
time run when the thing has passed out of the possession of 
the first holder ? The answer to this question depends upon 
several circumstances. When the times of possession of two 
holders may be counted together to make a title, there is said 
to be an addition of possession ( accessio possessionis). The 
following passage in the Institutes has suggested a doubt 
whether accession of this nature was permitted in usucapio, or 
whether it was first introduced when the newer kind of pre- 
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scription — called long possession — was brought in. Cujas 
thought that the passage implied that no accession existed in 
the case of usucapio , but it seems hardly credible that the 
purchaser could not count the time of the vendor; and the 
conjecture of Vinnius that Justinian refers to his usucapio of 
moveables in three years may be accepted as a way out of the 
difficulty. 

Long possession that had begun to the profit of the deceased goes on 
without a break to his heir or bonorum possessor , and thp.t though he knows 
the estate is another’s. But if the possession by the deceased began unfairly, 
the heir or bonorum possessor , though ignorant of this, cannot profit by the 
possession. And a constitution of ours has settled that in usucapio too the 
like rules shall be observed, so that the, time goes on, being reckoned without 
a break. (J. 2, 6, 12.) 

(1°.) Universal Succession.—In this case the rule is as stated 
by Justinian. The good or bad faith of the universal successor 
is immaterial. Hence, if the deceased bought a slave that he 
believed to belong to the seller, but his heir knows that it did 
not, his heir may nevertheless continue the usucapio , and become 
owner when the necessary time has elapsed. The reason is, that 
the good faith required to support usucapio relates to the moment 
at which the possession is acquired; if the possessor after¬ 
wards discovers that he is mistaken, he is not bound to give 
up the thing he has bought. The knowledge of the heir, who 
is regarded not as a new person, but as continuing the legal 
personality of the deceased (D. 44, 3, 11), is equivalent to 
such a subsequent discovery on the part of the deceased, and 
therefore does not affect his title. 

Illustrations . 

A thing has been bought by the deceased, but not been delivered to him in his life¬ 
time. It is first given to the heir, and the heir knows that it does not belong to the 
seller. The possession of the heir is tainted with bad faith from the first, and con¬ 
sequently he takes no advantage from the good faith of the deceased. (D. 41, 3, 43.) 

A person has kept a slave that he knew to belong to another, and dies. His heir is 
ignorant of the fact. The bad faith of the deceased prevents the heir acquiring it 
per usucapionem. (C. 7, 30, 3.) 

(2°.) Singular succession. 

Buyer and seller too reckon their times jointly, as the late Emperors 
Severus and Antoninus laid down in rescripts. (J. 2, 6, 13.) 

When a person acquires possession from another by gift, 
purchase, or otherwise than by universal succession, the bad 
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faith of one does not vitiate the title of the other. Hence, if 
both possessors hold in good faith, the .time of each is added 
to make usucapio; but if either holds in bad faith, only the time 
of possession of the other is reckoned. (C, 4, 48, 3 ; D. 41, 4, 
2, 17.) 

Illustration . 

A acquires possession of a moveable in good faith, and after s?x months sells it to 
£, who, after keeping it five months, sells it to C. If B and C are ignorant of any 
defect in the title, C becomes owner in a month. (D. 41 , 3 , 15 , 1 .) 

2°. The possession must be uninterrupted. An interruption 
of possession is called usurpatio (D. 41, 3, 2), and is either 
physical interruption ( naturalis usurpatio ), or legal interruption, 
when a hostile claim is set up. 

(1°.) Natural or physical interruption ( naturalis usurpatio) 
occurs when the possessor is ejected by force, or when a move 
able is carried away by force or fraud. (D. 41, 3, 5.) 

Illustration . 

A obtains a gift of a slave from one whom he believes to be owner, and within a 
year manumits the slave per vindictam. The donor of the Blave was not really the 
owner. The manumission is not valid, because A was not owner (dominue cx jure 
Quiritium) ; but it interrupts the possession, as A deliberately resigned his right to the 
slave. (D. 41 , 6, 5 .) 

Exceptions. —Possession was not lost when a thing was 
pledged. The creditor had possession both in law and in fact, 
but his interest was not in the possession for its own sake, but 
merely as security for his claim, and for the purpose of usucapio 
the possession of the owner was not regarded as interrupted. 
(D. 41, 3, 16.) 

The same rule was observed when an immoveable was let to a 
tenant-at-will ( precarium ). The tenant had, as will be shown 
afterwards, legal possession, but still it was not an interruption 
to break the usucapio . (D. 41, 1, 36.) 

But if the creditor parts with the possession to another, by 
selling the thing pledged or otherwise, the usucapio is broken. 
The same rule applies when the possession of a moveable 
is parted with on loan or for deposit; the usucapio is not 
broken unless the borrower or depositor delivers the moveable 
to another. (D. 41, 3, 33, 4.) 

(2°.) Legal interruption (civilis usurpatio ). Usucapio , properly 
speaking, was not interrupted by legal proceedings. (D. 41, 4, 
2, 21; D. 41, 6, 2.) But in consequence of the general rule 
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that judgment in an action proceeded on the facts as they 
existed at the time of the commencement of the action ( litis 
contestatio) > (Book IV., Litis Contest .), if the period of usucapio had 
not then expired, the owner could recover his property, although 
it had expired before judgment was given. 

3°. The possessor, to become owner by usucapio^ must believe 
at the time he obtains possession that he has a legal power of 
disposition (bona Jides ). (D. 41, 4, 47; D. 18, 1, 27.) 

We may acquire by usucapio even things delivered to 41s by one that was 
not their owner, and that whether they are res mandpi or res nec tnancipi^ if 
only we received them in good faith, believing that he that delivered them 
was the owner. (G. 2, 43.) 

The belief, if erroneous, must have reference to a fact; if it 
arose from a mistake in law, it profits the possessor nothing. 
(D. 41, 3, 31.) 

Illustrations . 

• * 

SeiuB buys a thing from a person that he knows has been interdicted by the 
Praetor from disposing of his property. He cannot gain by usucapio, (D. 41, 3, 12.) 

Titius purchases a slave from a boy that he knows is a pupil, under the mistake 
in law that a pupil can sell without the consent of his tutor. Titius is not a bona fide 
possessor, and does not acquire by usucapio, (D. 41, 4, 2, 15.) 

At what moment must the good faith ( bona jides) exist? 
Upon this question a controversy existed between the two 
schools of the Sabinians and Proculians. The difference ot 
opinion came out most distinctly in the case of sale. When 
the price was agreed upon by the buyer and seller, the buyer 
at once acquired a right to the delivery of the thing; but until 
it was delivered, he had no right, tfs against the world, to the 
thing itself. Which point, then, ought to be selected as the 
moment at which good faith should be required?—the moment 
of sale, when the right to delivery was acquired, or the moment 
when, by delivery, possession was actually obtained? The 
Proculians urged that the time of sale ought to be looked to; 
the Sabinians, the time of delivery; and this opinion, Ulpian 
tells us, was adopted. Hence if between the time of sale and 
delivery the buyer came to learn that the seller was not owner, 
he obtained a possession tainted with a knowledge of illegality, 
and, therefore, failed to acquire by usucapio. (D. 41, 3,10; D. 41, 
3, 15, 3.) 

In the case of moveables, the good faith of the possessor 
seldom availed him anything, because moveables, if disposed oi 
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unlawfully, were generally regarded as stolen, and, as will be 
seen presently, stolen goods could not be. acquired by usucapio. 

But sometimes it is otherwise. For if an heir, in the belief that a thing 
lent or hired out to the deceased or deposited in his hands forms part of the 
inheritance, sells that thing to some one that receives it in good faith, or 
gives it away as a present or as a dowry, there is no doubt that the receiver 
may acquire it by usucapio, since the thing is no way tainted by theft; seeing 
especially that the heir that alienates in good faith, believing it to be his own, 
commits no theft. (J. 2, 6, 4; G. 2, 50.) 

And again, if thg man that has the usufruct of a female slave believes her 
offspring is his, and sells or gives it away, he does not commit theft. For 
there is no theft where there is no theftuous aim. (J. 2, 6, 5 ; G. 2, 50.) 

And in other ways it may happen that a man may transfer to some one 
what is a third person’s, yet without any taint of theft; and so the possessor 
may acquire it by usucapio . (J. 2, 6, 6 ; G. 2, 50.) 

A farm that belongs to another any one may obtain possession of without 
force, if it is lying neglected by the carelessness of its owner, or by his death 
without leaving a successor, or by his long absence. If, then, such a possessor 
transfers it to another that receives it in good faith, this new possessor will 
be able to acquire it by usucapio . And even although he that obtained pos¬ 
session of the farm while it was unoccupied knew that it belonged to some 
one else, yet this does not impair the claim to usucapio of the possessor in 
good faith. For the opinion is now quite set aside, that a farm can be the 
object of theft. (G. 2, 51.) 

Exceptions. —In some cases bona jides was not required. 

(i°.) On the other hand again, it happens that a man that knows he is in 
possession of another's property may acquire it by usucapio. An object, for 
instance, forming part of an inheritance, if the heir has not yet obtained pos¬ 
session, any one may possess. For he is allowed to acquire it by usucapio 
if the object is such as to admit of usucapio . And this kind of possession and 
usucapio is called pro herede (in room of the heir). (G. 2, 52.) 

And so far is this allowance carried, that even landed property may be 
acquired by usucapio in a year. (G. 2, 53.) And the reason why even in the 
case of landed property the one year's usucapio obtafns is, that formerly 
inheritances themselves were believed to be acquired as it were by usucapio , 
by possession of the inherited effects. (And that of course in a year; for 
the statute of the XII Tables ordained that landed property should require 
two years for usucapio , all other property one year. An inheritance, then, 
seemed to fall under the “ all other property;" for it is not landed, seeing it 
is not even corporeal). And though the later belief was that inheritances 
could not be acquired by usucapio , yet in regard to all property forming part 
of an inheritance, even landed property, the period of a year for usucapio 
remained. (G. 2, 54.) 

And the reason why so unscrupulous a possession and consequent acquisi¬ 
tion were allowed at all was this:—the ancients wished heirs to enter on 
inheritances with all speed, that there might be persons to perform the sacred 
rites then observed with the utmost care, and that the creditors might have 
some one from whom they could obtain what was theirs. (G. 2, 55.) 
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This kind of possession and of usucapio also is called lucrativa (gainful). 
For in it a man knowing that something is another’s, yet makes gain there¬ 
from. (G. 2, 56.) 

But in our day it is no longer gainful. For at the instance of the late 
Emperor Hadrian, a Senatus Consultum was passed declaring that such 
acquisitions might be recalled. The heir, therefore, by laying claim to the 
inheritance, may recover the property from him that has acquired it by 
usucafliOy just as if it had never been so acquired. (G. 2, 57.) 

And yet even though there were a heres necessarius in existence, by the 
strict rule of law some one else might acquire the property by usucapio pro 
hcrede. (G. 2, 58.) % 

These passages anticipate some observations that fall to be made in regard to the 
history of Inheritance. (See Book III.) 

• 

(2 0 .) Again, if property is mortgaged to the people, and is sold by them, 
and the owner comes into possession, in this case usureceptio is allowed. 
For land, however, it requires two years. This is the meaning of the 
common saying, that after a public sale of lands (Jtracdiatura ), possession is 
regained by use (1 ustirccipi ). For he that buys from the people is called 
praediator. (G. 2, 61.) 

Tho meaning of this appears to be, that if the buyer does not turn out the owner 
for two years after the sale, he forfeits his purchase. 

4°. Justus Titulus. 

Possession by mistake, on some untenable ground ( error falsae causae\ 
does not give rise to usucapio . As, for instance, when the possessor has not 
bought a thing, but thinks he has bought it; or has not been given it, but 
thinks he has been given it. (J. 2, 6, 11.) 

The most usual case where this mistake arose was when a thing was conveyed to a 
man in a way that would have made him owner, but for the fact that the person 
executing the conveyance had no right to alienate the thing. (C. 7 , 33 , 11 .) This 
was not an error falsae causae. If there was no intention to transfer the ownership, as 
when possession was given to a mortgagee, there could not be a Justus titulUs , and the 
mortgagee did not acquire by usucapio. (D. 41 , 3 , 13 .) 

2. Special restrictions on acquisition by usucapio . 

A. As to persons. 

1°. Certain persons could not be deprived of their property by 
adverse possession, on the ground that they were not in a posi¬ 
tion to assert their rights. The theory upon which usucapio was 
based, was the presumed neglect of the owner. If an owner, 
after being allowed a reasonable time to discover and claim his 
property, made no claim, it was but fair that the innocent 
possessor should obtain a perfect title. If, however, the true 
owner were in a position where he could not protect his inter¬ 
ests, it was reasonable that the adverse operation of usucapio 
should be suspended until such time as his disability was re- 



OWNERSHIP. 


125 


moved. The suspension ought not, however, to go beyond 
that limit, (D. 4, 6, 37.) Hence the fallowing persons were 
allowed to rescind a title acquired by usucapio, if they applied 
within one year from the time their disability ceased. (C. 2, 50,3.) 

* 

(1°.) Persons under the age of twenty-five years could rescind a title, even if their 
interests were looked after by tutors or curators, if the Praetor thought the application 
was made on good grounds. But if they were not defended, they were entitled 
absolutely to rescind the acquisition. (D. 4, 1, 8.) 

(2°.) Persons absent on the service of the State. This includes soldiers on actual 
service (D. 4, 6, 45), # (not on furlough, D. 4, 6, 35, 9), army doctors (D. 4, 6, 33, 2), 
Governors of Provinces, and other officials (D. 4, 6, 35, 3), and the wives of such 
persons. (C. 2, 52, 1.) Their privilege lasted from the time they left home until 
they returned. 

(3°.) Persons in custody (in vinculis), or captured by brigands or pirates. (D. 4, 6, 9.) 

(4°.) Persons living in slavery (D. 4, 6, 11) until an action is brought claiming 
freedom. (D. 4, 6, 12.) 

(5°.) Captives taken in war. (D. 4, 6,1, 1.) 

2°. Certain persons cannot acquire by usucapio . 

On the contrary, again, if a man away in the service of the commonwealth 
or in the enemy’s power acquires by usucapio the property of a citizen at 
home, then the owner is allowed, when once the possessor has ceased to be 
away in the service of the commonwealth, to lay claim to the property within 
a year, and rescind the usucapio . And the form of the claim is this ; the 
owner affirms that the possessor has not got the property by use, and that 
it is therefore his. And this sort of action, the Praetor, moved by a like 
desire for fairness, puts within the reach of certain others also, as one may 
learn from the larger volume of the Digest or Pandects. (J. 4, 6, 5.) 

This is the converse case. In the former, an absent owner was allowed to rescind a 
title acquired by usucapio, because he was not in a position to prevent the acquisition ; 
in this cose, an owner at home was allowed to rescind a title acquired by a person 
that, being absent, could not be sued. In the second case, the ground of relief was 
that, owing to his being beyond the jurisdiction, or from some other cause, an action 
could not sooner be brought. (D. 4, 6, 21, pr.) Thus rescission was granted 
against Consuls or Praetors after their year of office, because previous to that time they 
could not be sued ; but not against patrons at the instance of froedmen, or parents at 
the instance of children, because the Praetor in those cases could allow an action if 
he thought fit. (D. 4, 6, 26, 2.) In like manner, insane persons, or children that 
acquired by usucapio, could be sued after their disability was removed, and the acqui¬ 
sition rescinded. (D. 4, 6, 22, 2.) Again, the same remedy availed against those 
that by craft had prevented an action being brought against them. (D. 4, 6, 24.) 

The> action employed in these cases, and introduced by some Praetor, was called 
Actio Publiciana rescissoria. It must be brought within a year from the removal of 
the disability (C. 2, 50, 3), and it could be brought against the heirs of the persons 
that acquired by usucapio . (D. 4, 6, 30 ; IX 50, 17, 120.) 

B. As to things. 

As usucapio was a mode of acquiring ownership (dominium ex 
jure Quiritium ), it follows that whatever things Avere incapable 
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of being held in such ownership, were not susceptible ol 
u8ucapio. 

i°. But sometimes, notwithstanding the utmost good faith in the possessor , 
of a thing, usucapio never begins to run. As, for instance, when he is in 
possession of a freeman, of something that is sacred or devoted, or of a 
runaway slave. (J. 2, 6, i ; G. 2, 48.) 

2 0 . Estates in the provinces, too, do not admit of usucapio . (G. 2, 46.) 

3°. And formerly the res mancipi belonging to a woman in the tutela of 
her agnates could not be acquired by usucapio unless she had delivered them 
by authority of the tutor j for so the statute of the XIJ Tables provided. 
(G. 2, 47*) » 

4°. Property belonging to our fiscus cannot be acquired by usucapio . But 
Papinianus gave a written opinion, that if unclaimed property has not yet 
been reported to the fiscus , any portion of it delivered to a purchaser in good 
faith may be acquired by him by usucapio . And so the late Emperors Pius 
Severus and Antoninus have declared in rescripts. (J. 2, 6, 9.) 

An edict of the late Emperor Marcus provides that the purchaser of an¬ 
other’s property from the fiscus may, when once five years have passed since 
the sale, successfully resist the owner of the property by an exceptio . And a 
constitution of Zeno too, of blessed memory, has provided well for those that 
receive anything from the fiscus by sale or gift, or any other title. For it 
provides that they are at once free from all concern, and must come out 
successful, whether they are sued or themselves go to law; while against 
the sacred majesty of the Treasury an action may be brought at any time 
within four years by those that think that in virtue of their rights as owners, 
or as mortgagees of the property alienated, some actions are open to 
them. Our own imperial constitution too, lately published, makes the same 
regulations with regard to those that receive anything from our palace or that 
of the Empress (venerabilis Augustae ), as are contained with regard to 
alienations by the fiscus in the constitution of Zeno just mentioned. (J. 2,6,14.) 

And last of all, it must be observed that the thing ought to be free from 
any taint in order that the purchaser in good faith, or other possessor on 
lawful grounds, may acquire it by usucapio . (J. 2, 6, 10.) 

5 0 . Sometimes, however, notwithstanding the utmost good faith in the 
possessor of another’s property, the time for usucapio never begins to run. 
(G. 2, 45.) For things stolen or possessed by force cannot be acquired by 
usucapio , not even if possessed in good faith during the long-time of which 
we have spoken. For in the former case it is restrained by the statute of 
the XII Tables and the lex Atinia , in the latter by the lex Julia et 
Plautia . (J. 2, 6, 2 ; G. 2, 45.) 

And the bearing of the saying that in the case of things stolen or pos¬ 
sessed by force usucapio is forbidden by law, is, not that the thief or 
possessor by force cannot in person acquire by usucapio r (for, on another 
ground, usucapio is not open to them, because, namely, they are possessors 
in bad faith); but this—that no one else, althdugh in good faith he buys 
or oh other grounds receives from them, can have any right to acquire by 
usucapio. And hence, in regard to moveables, usucapio by a possessor in 
good faith must be rare. For he that sells, or on any other ground delivers 
what is another’s, therein commits a theft. (J. 2, 6, 3 ; G. 2, 49, 50.) 
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The lex Atrnia seems to have extended the law of the XII Tables to the case of 
bona fide possessors. It was passed about B.o. 197, or not later than B.c. 153. 

Illustrations. 

A tutor fraudulently sells part of the property of his pupil, Titius. A tutor had a 
power of sale only so long as he acted in good faith in the administration of his pupil's 
property. The moment he attempted to cheat his pupil he was regarded as a thief, 
and the thing parted with was stolen goods (res furtlva). Hence it could not be 
acquired by a possessor even ifdgnorant of the fraud. (D. 41, 4, 7, 3.) 

A tutor, in disregard of the express order of the Will by which he was appointed, 
sold some slaves that on account of their skill the testator ordered to be kept for his 
heirs, to a purchaser ignorant of the prohibition: there can be no usucapio of the slaves. 
(0. 7, 62, 2.) 

A slave, to defraud his master, carries off some of his separate estate (peculium ), 
and delivers it to Gaius. As soon as it is delivered it becomes stolen property, not 
susceptible of usucapio. This is the more noteworthy, because as between the master 
and the slave such malversation did not constitute theft. (D. 47, 2, 56, 3.) 

A has stolen and carried off wool, and has made it into a garment. The owner of 
the wool can recover the garment, because there is no usucapio . (D. 41, 3, 4, 20.) 

A female slave is Btolcn by Balbus, and while in his possession giveB birth to a 
child. Balbus Bells the child to Titius, who is ignorant of the theft of the mother. 
The owner of the female slavey can recover the child from Titius, because on account of 
the theft there is no usucapio. (C. 6, 2, 12.) 

A mare is stolen, and sold by the thief to a purchaser ignorant of the theft. The 
mare gives birth to a foal. The foal belongs to the purchaser (as soon as born), 
because it is considered part of the produce (fructus) of the mare. But the child of a 
female slave was not regarded in that light (as fructus ), and hence the difference in 
the result. (D. 41, 3, 4, 18 ; D. 47, 2, 48, 6.) 

A female slave is stolen, and sold by the thief to a purchaser ignorant of the theft. 
She gives birth to a child. The purchaser has no right to either, and acquires none by 
usucapio. But if the slave had not conceived until she was in the possession of the 
buyer, her child would belong to him by usucapio. (D. 47, 2, 48, 5.) 

A sheep is stolen, and its wool clipped by the thief. The wdol is not susceptible of 
usucapio% But if the sheep is shorn by a purchaser ignorant of the theft, the wool, as 
part of the produce (fructus ), becomes his property at once without any usucapio. 
(D. 41, 3, 4, 19.) 

Sometimes even a thing stolen or possessed by force may be the 
object of usucapio . If, for instance, it comes back under the power of the 
owner, the taint attaching to the property is cleared away, and usucapio goes 
on. (J. 2, 6, 8.) 

It was necessary that the owner should not merely regain possession of the thing 
stolen, but also know that it had been stolen. (D. 41, 3, 4, 12.) This was provided 
for by the lex Atinia. (D. 41, 3, 4, 6.) If the owner knew where the stolen goods 
were, so that he could /bring an action to recover them, he was considered to have 
possession of them within the meaning of that enactment. (D. 50, 16, 215.) 

6°. Immoveables taken by force. {Res immobiles vi possessae.) 
The sections above quoted refer to immoveables taken by 
force, as regulated by the lex Plautia (the date of which is sup¬ 
posed to be B.c. 89), and the lex Julia , supposed to belong to 
the reign of Augustus. 



128 


RIGHTS IN REM. 


As regards landed property, usucapio goes on more easily. A man 
may, for instance, without force, obtain possession of a spot left un¬ 
occupied by reason of ittf owner’s absence or neglect, or because he has 
died and left no successor. This man, personally, no doubt, is a possessor 
in bad faith, for he knows that he has seized on land belonging to 
another. If, however, he delivers it to a third person that receives it in 
good faith, then that third person can acquire the property by length of 
possession, for he received it neither stolen nor possessed by force. For 
the opinion of some of the old writers, who thought a farm or a piece of 
land might be the object of theft, is now extinct. And the imperial con¬ 
stitutions provide that possessors of landed property o^ight in no case to 
be deprived of a long and undoubted possession. (J. 2, 6, 7.) 

Illustration . 

A drives B out of possession, but does not himself enter. C, finding the land 
vacant, enters and takes possession. C is not a bona fide possessor, and therefore * 
cannot acquire by usucapio. He knows he is not owner. Before B returns, C sells to 
D, who is not aware of the nature of his possession. D can acquire by usucapio. 
<D. 41, 3, 4, 22.) 

The purgation is the Bame as in the case of stolen property. (D. 41, 3, 4, 26.) 

a. Transyestitive Facts ascribed to the Jus Gentium. 

I. Accession ( Accessio ). 

The doctrine of accession is the counterpart of occupation. 
(D. 41, 1, 6.) By occupation, what belongs to nobody is 
acquired; by accession, what belongs to somebody is given to 
a new owner. This occurs when that which belongs to one 
person is so intermixed with the property of another, that 
either it cannot bo separated at all, or cannot be separated 
without inflicting damage out of proportion to the gain. Upon 
this state of facts two questions arise—(1.) Who is owner of the 
joint whole ? and (2), What compensation, if any, must be made 
to the loser ? The answer to the first question is to be found 
in the idea of Principal and Accessory. This idea is very simple 
in many cases; thus dress exists for men, not men for 
dress; buttons exist for coats, not coats for buttons. That 
which can exist without another, but that other cannot exist 
without it, or* that for whose sake another exists, is the 
principal to which the other is the accessory. It was laid down 
that the owner of the principal became the owner of the 
accessory. This technical rule sufficed to determine the 
technical question—which of the two is owner? but it leaves 
untouched the important practical question, what compensa¬ 
tion ought to be given to the loser ? As a general rule, it 
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would be inequitable to deprive an owner of his property with¬ 
out compensation, merely from the accident of its becoming 
attached to, or mixed up inseparably with, the property of 
another. In considering the cases stated in the Roman Law, 
these two questions must be kept broadly separate. 

1. Accession of land to land. 

• 

i°. And, further, what a river adds to your field by alluvio is by the yus 
Gentium acquired by you. And by alluvio is meant a latent increase ; 
and an addition b^ alluvio is an addition so gradual as to be at each 
moment imperceptible. (J. 2, i, 20; G. 2, 70.) 

But if the violence of the river sweeps away a part of your land and 
bears it over to your neighbour’s land, where it rests, then plainly it still 
continues yours. But it is evident that if it sticks to your neighbour’s land 
for a long time, so that the trees carried away with it strike root into his 
land, then from that time those trees are acquired for your neighbour’s land. 
(J. 2, 1, 21 ; G. 2, 71.) 

2 0 . If an island rises in a river, as often happens, its ownership depends 
on its position. If it lies in mid stream, it is common to the landowners 
on both banks of the river, in shares proportioned to the extent of each 
owner’s lands, as measured along the bank. But if it is nearer one side 
than the other, it belongs solely to the landowners along the bank on that 
side. 

And if a river forks at any point, and the branches meet lower down, so 
as to make some one’s land an island, then that land continues to belong to 
its former owner. (J. 2, 1, 22 ; G. 2, 72.) 

An island floating on reeds or shrubbery belongs to the public, and not to either of 
the riparian proprietors ; because it is not connected with the land, and the water 
in the river is public. (D. 41, 3, 65, 4.) 

Proprietors on the same side of the stream share an island according to the extent 
of their lands, measured by a straight line across the river from their boundary. (D. 
41, 1, 29.) 

If an island rises in a stream so that it belongs wholly to the owner on one 
side of the bank, and then another in the middle, is the line from which the 
measure is to be taken the bank or the island ? It was held to be the island. (D. 
41, 1, 65, 3.) 

3°. But if a river altogether abandons its natural bed and begins to flow 
elsewhere, then that former bed belongs to the landowners on both banks 
of the river, in shares proportioned to the extent of each owner’s lands as 
measured along the bank. And as for the new bed, it becomes subject 
to the same rights to which thq river itself is subject; that is, it becomes 
public property. But if, after some time, the river returns to its former bed, 
the new bed in turn comes to belong to the landowners on the bank. (J. 2, 

h 23.) 

Clearly the case is different when any one’s land is entirely flooded. For 
flooding does not change the nature of the lands ; and therefore, if the 
water falls, it is plain that the lands belong to their former owner. (J. 2, 

1, 24.) 
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Illustration . 

An island rises in a river too as to belong wholly to A, the owner of one of the 
banks. Then the river deserts its old channel, and runs entirely between the island 
and A's bank. A retains the island and his share of the deserted channel. (D. 41, 
1 . 56, 1.) 

EXCEPTION.— These rules, relating to the accession of land to 
land, apply only to those lands whose boundaries are natural 
objects ( arcijinii agri), such as a river, wood, or mountain. 
When land was held in specified quantities ( agri assignati 
or limitati ), the accessions belonged to the State, and not to 
the owners of the lands. These lands, apportioned in quan¬ 
tities, were generally obtained by conquest, and given away by 
the State, which reserved its rights to accessions. (I). 41, 1, 
16.) In one passage it is stated, however, that such acces¬ 
sions were regarded as nobody’s land (res nullius ), and be¬ 
longed to the first occupant. (D. 43, 12, 1, 6.) 

It is manifest also that in accessions of land to land there 
was no room for compensation. Thus alluvial deposits come 
from the lands of many people, nobody could tell where. 

2. Accession of moveables to land. 

1°. Buildings to land. 

(1°.) The question of ownership. 

Besides, what any one builds on our soil, although he builds it in his own 
name, by the Jus Naturale becomes ours. For all that is on the soil goes 
with the soil ( superficies solo cedit ). (G. 2, 73.) 

When a man builds on his own soil with materials that belong to another, 
then he is regarded as the owner of the building. For all that is built on 
the soil goes with the soil ( omne quod inaedijicatur solo cedit). And yet he 
that was owner of the materials does not cease to be their owner. But, 
meanwhile, he can neither reclaim them ( vindicare), nor bring an action 
for their production, because the statute of the XII Tables provides that 
no one can be forced to take out of his house a timber (lignum), though 
belonging to another, that has once been built into it. The statute gives, 
however, an action for double its value, called actio de tig no injunctoy and 
under the term iignum all building materials are included. Now the aim 
of this,provision was to avoid the necessity of having the buildings pulled 
down. But if for any reason the building comes down, then the owner 
of the materials, if he has not already obtained the double value, may 
reclaim his own or bring an action for its production. (J. 2, 1, 29.) 

Illustrations . 

■ A contractor that builds with his own material for the owner of the land, as soon as 
the stones are fixed with mortar, loseB his ownership in the material, which now be¬ 
comes attached to the ownership of the land. (D. 6,1, 39.) 
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TitiuB places a new barn, mode of wood, on the land of Seius. It is not fixed but 
moveable. It does not become the property of Seius. (D. 41 , 1 , 60 .) 

(2°.) Compensation to the owner of the materials. 

(а) When the owner of the land takes material belonging 
to another without his consent, he is liable to a penalty of 
double the value of the things taken. 

(£) When the material is fixed on the land by a person in 
possession, who believes himself to be owner, but against whom 
an action is brought by the true owner, the possessor can 
resist the action, unless compensation is given him. 

On the contrary, if a man builds a house with his own materials on an¬ 
other man’s soil, then the house belongs to the owner of the soil. But in 
this case the owner of the materials loses his rights as such, because it is 
understood that they were alienated by his own will, supposing, that is, that 
he was not ignorant that he was building on another man’s soil. And 
therefore, although the house comes down, he will not be able to reclaim the 
materials. But of course it i > agreed that if the man that builds has been 
put in possession, and the owner of the soil claims the house [or farm] as 
his, but will not pay the price of the materials and the workmen’s wages, 
[or other expenses on the building, the plantations, or the cornfields], then 
he may be repelled by the plea (exccptio) of fraud (dolus malus\ seeing the 
builder was a possessor in good faith. (J. 2, i, 30 ; G. 2, 76.) 

A bona fide purchaser that, after notice of the insufficiency of his title, builds on the 
land, cannot resist an action by the owner, who refuses to give compensation: only he 
is allowed to take down the building at his own cost and carry it away. (L). 6, 1, 37 .) 

(7) When a bona fide possessor lias given up or lost possession 
he has no remedy, and cannot obtain compensation unless 
his expenditure has been made with the knowledge of the 
owner. 

Illustrations . 

A person is in possession as heir, and repairs the family mansion; he cannot recover 
his expenses except by keeping possession. (D. 12, 6, 33.) 

A husband or wife builds on ground received from the other as a gift. The gift of 
the ground is void (see Donations between If usband and IVife) t but the house could be 
preserved by pleading fraud. (D. 41, 4, 10.) 

If 1 have given any one property, but have not yet delivered it, and he to whom I 
have given it, although possession has not been delivered, builds on that spot with my 
knowledge, and if after he has built I have obtained possession, and ho claims from mo 
the property given him, and 1 plead in bar that the gift was void os exceeding the 
limits fixed by the lex Cinria , then can he plead fraud in answer to my plea? 
Certainly, for I acted fraudulently in Buffering him to build and now withholding his 
expenses. (D. 44 , 4 , 5 , 2 .) 

(б) For if he knew that the soil was another’s, his own negligence in rashly 
building on a soil that he was well aware was another’s may be brought up 
against him. (J. 2, 1, 30.) 
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It is stated, however, by Antoninus (C. 3, 32, 2), that if the building has fallen into 
ruin, the material, even in this case, returns to the former owner, provided that the 
original intention of the builddr was not to make a present of the material to the owner 
of the land. 

EXCEPTION.— A very important exception existed when there 
was a contract of hiring between the owner and the possessor. 

Illustrations . 

If a tenant has made a door or anything else joined to a building, he has a right to 
take it away, although it be a fixture, provided he gives security not to damage the 
house, but leave it as he found it. (D. 19, 2, 19, 4.) 

Whatever a farmer does to the land for its improvement, either by building or 
otherwise, gives him a title to compensation if such improvements have not been part 
of his bargain, and a consideration in fixing the rent. (1). 19, 2, 55,1.) 

A farmer that was not compelled by his agreement to plant vines did so, and 
increased the letting value more than 10 aurei yearly. The farmer in an action for 
rent brought against him can set off this improvement. (D. 19, 2, 61, pr.) 

2°. Trees and plants to land. 

(1°.) Ownership. 

If Titius places in his soil a plant belonging to another, it will become his. 
If, on the contrary, Titius places a plant of his in Macvius’ soil, the plant 
will belong to Maevius, provided that in both these cases the plant has 
taken root ; for until it takes root it continues to belong to its former owner. 
So completely, however, is its ownership changed from the moment it takes 
root, that if a neighbour’s tree so presses the earth belonging to Titius as to 
take root in his field, we say that it is thereby made Titius’ tree. For reason 
refuses to regard the tree as belonging to any one except the owner of the 
field in which it has taken root. And, therefore, if a tree placed close to a 
boundary strikes its roots into a neighbour’s field, it becomes common 
property. (J. 2, 1, 31 ; G. 2, 74.) 

And on the same principle as plants that unite with the earth go with the 
soil, so corn too that is sown is understood to go with the soil. (J. 2, 1, 32 ; 
G. 2, 75.) 

A difference existed between the case of buildings and plants. Even if the tree 
was afterwards torn up, it did not revert to its former owner. (D. 41, 1, 26, 2.) 
After it had fed on the soil, it was not exactly the same thing that was planted; and 
it would be absurd to allow a man to recover, after thirty or forty years, a full- 
grown tree, because the sapling from which it grew had been his property. (D. 41, 
1, 26, 2.) 

The assertion in the text seems to be opposed to D. 47, 7, 6, 2, which states that 
although a tree near a boundary sends its roots into the neighbour’s soil, it nevertheless 
remains the property of the owner of the soil in which it first grew. The text is there¬ 
fore explained as referring to those cases only where the tree is on the land of one 
man, and the roots wholly, or nearly so, in the land of his neighbour. 

(2°.) Compensation. 

(a.) The owner of the land has sown or planted with what 
belongs to another. If he knew that the seeds or plants 
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belonged to another, he commits theft; if he did not, he must 
simply pay the owner their value. (D. 6,.l, 5, 3.) 

(jS) But as he that has built on another’s soil can defend himself against 
a claim for the building on the part of the owner of the soil by means of the 
plea of fraud, as we have said, so by the aid of the same pica he can protect 
himself that has sown another’s farm in good faith at his own expense. (J. 
2, i, 32 .) 

(y) A bona fide possessor, after eviction, and (fi) a mala fide 
possessor, were subject to the same rules as in the case of build¬ 
ings fixed on land. 

3. Accession of moveables to moveables. 

1°. Writing on paper. 

(1°.) Ownership. 

Writing, too, although of gold, goes with the paper or parchment in 
like manner ; just as all goes with the soil that is built on it or sown therein. 
And, therefore, if on your paper or parchment Titius has written a poem, a 
history, or a speech, the owner of this work is not Titius but you. 
(J. 2, l, 33 ; G. 2, 77.) 

(2°.) Compensation. 

But if you claim your books or parchments from Titius, and are not ready 
to pay the expense of the writing, Titius will be able to defend himself by the 
plea of fraud ; if, that is, it was in good faith that he obtained possession of 
those papers or parchments. (J. 2, i, 33 ; G. 2, 77.) 

This is the same principle as in the previous cases. A man writes on paper that he 
believes to belong to himself ; it does not. He can resist the action of the owner, 
unless payment is made for the writing. It would Beem, however, that if the owner 
had obtained possession there was no remedy. If the writer knew the paper did not 
belong to himself, then he could not complain of forfeiting his labour. 

2°. Pictures. 

If any one paints on a surface ( tabula) that belongs to another, some think 
the surface goes with the picture; others that the picture, whatever it be, 
goes with the surface. But to us it seems better that the surface should go 
with the picture [an inversion of the usual rule, for which it is hard to give 
an adequate ground]; for it is absurd that a picture by Apelles or Parrhasius 
should go as a mere accessory to a most worthless surface. And hence, 
when the owner of the surface is in possession of the picture, if the painter 
claims it without paying the price of the surface, he can be repelled by the 
plea of fraud. If, again, the painter is in possession, it follows that a utilis 
actio against him will be given to the owner of the surface ; and in that case, 
if the owner docs not pay the expense of painting, he can be repelled by the 
plea of fraud—if, that is, the painter was a possessor in good faith. For 
it is manifest that, if the surface was stolen, whether by the painter or by 
some one else, the owner of the surface may bring an action for theft. 
0 - 2, 1, 34 ; G. 2, 78.) 



134 


RIGHTS IN REM. 


It is at this point—pictures—that the doctrine of accession breaks down. Canvas 
can exist without the picture, but not the painting without the canvas ; and therefore, 
logically, the canvas is the principal, and the colouring the accessory. But this result 
was too absurd. The value of the picture was in general so much greater than the 
worth of the canvas, that to have adhered to logical consistency would have 
involved a sacrifice of real justice. Gaius is at a Iosb to give a reason for the exception 
of pictures ; and his only fault is, that he was not bold enough to disregard the merely 
logical distinction of principal and accessory in the case of writings also. 

4. Accession of labour to moveables. ( Specification 

Hitherto the examples of accession have been instances of 
mere mechanical adhesion; but the same idea was applied 
where, by means of labour, raw material had been made to 
change its character, and become a new manufactured article. 
This is specification, or making a new article. 

1°. Ownership. 

When any finished article is made by one man out of material belonging to 
another, it is a common question which is the owner by natural reason ? is it 
the maker, or rather the owner, of the material ? If, for example, a man makes 
out of my grapes, or olives, or ears of grain, wine or oil or flour; or out of 
my gold or silver or bronze, some vessel; or mixes my wine and honey into 
mead, or uses my drugs to make up a plaster or cyc-salve, or my wool to 
make a garment; or out of my timber frames a ship, a chest, or a seat;—[then 
is the product made out of my property his or mine ? Some think we ought 
to look to the materials or substance; that is, that the owner of the materials 
is owner of the product. Such was the opinion of Sabinus and Cassius. 
Others hold that the product belongs to the maker; and this is the view taken 
by the authorities of the opposing school.] After the many doubts raised on 
both sides by the schools of Sabinus and Proculus, a middle opinion has been 
adopted. For it is held that if the finished product can be resolved into its 
materials, then the former owner of the materials is to be its owner ; if it can¬ 
not be so resolved, then the maker rather is to be its owner. For instance, 
a vessel can be melted down and resolved into the original shapeless mass 
of bronze or silver or gold ; while wine or oil or wheat cannot return to the 
earlier form of grapes or olives or ears of grain. But if a man makes any 
article partly out of his own materials, partly out of another’s—out of 
his own wine, for instance, and another man’s honey makes mead, or out of 
drugs partly his own and partly another’s makes a plaster or eye-salve; or' 
out of wool partly his own and partly another’s makes a garment—there can 
be no doubt in this case that the maker is to be the owner; for he has not 
only given his work, but also supplied part of the materials. (J. 2, i, 25 ; 
G. 2, 79 -) 

Merely disengaging the grains from the ear does not, however, constitute a new 
species. (D. 41 , 1 , 7 , 7 .) 

2°. Compensation. 

If, however, a man weaves purple belonging to another into a garment of 
his own, then, although the purple is the more costly, it goes with the garment 
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as an accessory. But the former owner has an action for theft against the 
man that stole it; and also can tying a condictio , no matter whether he, or 
some o'ne else, was the actual maker of the garment. For though things 
that have perished cannot be reclaimed (■ vindicari ), yet a condictio may be 
brought against thieves, and against certain other possessors. (J. 2, i, 26; 
G. 2, 79.) 

If the 8pecificator believed that the material belonged to him, he could not be sued 
for theft, but must give compensation. 

Confusion or mixture. Confusio , commixtio. This is the case 
when things ar^ mixed up without forming a new article. 

If two different owners choose to mix their materials—if they mingle their 
wines, for instance, or melt down lumps of gold and silver together—then 
the whole product is owned by both in common. And if the materials differ 
in kind, and therefore a distinct sort of thing is made—as mead, for instance, 
from wine and honey, or electrum from gold and silver—still the rule of law 
is the same ; for in that case, too, it is undoubted that the finished product 
is owned in common. And if it was by chance, and not by the owner’s 
choice, that the materials, whether different or of the same kind, were mixed, 
the rule is still held to be the same. (J. 2, 1, 27.) 

If, now, Titius 7 wheat is mixed up with your wheat by your choice, the 
whole will be owned in common ; for the separate bodies—that is, grains— 
that belonged distinctively to each, have been brought into union by your 
choice. But if the mixture takes place by accident, or is Titius 7 doing with¬ 
out your choice, then the whole is not regarded as owned in common ; for the 
separate bodies retain their own nature. And by accidents such as those the 
wheat is no more made common than a flock would be if Titius 7 sheep were 
mixed up with yours. But if either of you two keeps the whole of the wheat, 
an actio in rent for his due share of the wheat is open to the other. And it 
falls within the province of the judge to determine, at his discretion, the 
quality of the wheat belonging to each of you. (J. 2, 1, 28.) 

Confu.no is generally used with reference to the mixture of 
liquids; commixtio , of solids. The distinction taken is this : if 
the things are mixed by the consent of owners, the product 
belongs to them in common; in other words, there is no room 
for accession. It is only when the consent of one of the owners 
does not exist, that a question of accession really arises. Then, 
if the things are inseparable, the ownership is in common; if 
not, each retains his property in the things, and can sue by 
the ordinary action for the recovery of property—the vindication 

(D. 6, 1, 5, 1; D. 6,1,3, 2.) 

II.— Delivery {Traditio). 

From what we have said it appears that alienation takes place sometimes 
by the Jus Naturale —as, for instance, by delivery : sometimes by the Jus 
Civile , as in mancipation in jure cessio y and usucapio y the right to which is 
peculiar to Roman citizens. (G. 2, 65.) 
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By delivery also, according to the Jus Naturale , we acquire property. For 
nothing is so agreeable to natural fairness as that the wish of the owner that 
wishes to transfer what i$ his to another, should be held valid. Corporeal 
things, therefore, of whatever kind, can be delivered, and by delivery be alien¬ 
ated from the owner. (J. 2, I, 40.) 

The subject will be considered as follows:— 

1. The conditions necessary to acquisition by delivery. 

1°. Change of possession. 

2°. Intention to transfer ownership. 

3°. (In case of contract of sale), payment of the price. 

2. Restrictions on delivery. 

1. The conditions necessary to acquisition by delivery, 

1°. Transfer of possession. The transferror must put the 
transferee in a position to deal with the thing to the exclusion 
of everybody else. This might be accomplished in various 
ways. 

(1°.) The most obvious is the actual transfer of physical 

possession. (D. 6, 1, 77.) 

* 

Illustrations . 

A agrees to allow his friend B to take stones from his quarry. From the moment 
the stones are severed from the rode, they belong to B. After some are quarried, A 
and B have a dispute, and A forbids B to carry the stones away. The prohibition 
is vain, because B is the owner of the stones: but A may forbid B taking out any 
more. (D. 39, 5, 6.) 

A buyB land from B, and pays the land-tax. This does not constitute delivery, and 
B remains owner. (C. 4, 49, 8.) 

(2°.) Without actual change of possession, delivery might 
be effected by placing the thing within view of the transferee, 
and declaring that lie may take possession. (D. 41, 2, 1, 21.) 
This is called delivery longa mcinu. 

Illustrations. 

A owes B a sum of money or some moveable, which, at B’s request, be places 
within B’s Bight, with the intention of transferring the possession. It is not 
necessary that B should touch the money; he becomes owner of it at once. (D. 
46, 3, 79.) 

A sells to B an estate of land, and Bhowing it to R from a neighbouring height, 
deolares that he surrenders free and undisputed possession. This is a delivery of the 
land to B. (D. 41, 2, 18, 2.) 

A makes a gift to B of land with slaves thereon, and declares in writing that he 
has delivered possession. In point of fact he hod not. B then fails to acquire the 
ownership. (D. 41, 2, 48.) # 

(3°.) Delivery of the keys of a house is a mode of deliver- 
ng either the house itself or its couteuts. Thus, the owner- 
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ship of wine is transferred by giving tip the keys of the cellar 
in which it is kept. (D. 41, 2, 1, 21.) 

And again, if a man sells valuables deposited in a warehouse, as soon as 
he delivers the keys of the warehouse to the buyer he transfers the property 
in the valuables to the buyer. (J. 2, i, 45.) 

There is a question whether the delivery of the keys must be at the place. In one 
passage only is the affirmative expressly asserted (si claves apud horrea tradita sunt). 
(D. 18, 1, 74.) There does not seem much reason in requiring such an inconvenient 
limitation. It would be hard, however, to pronounce any very decided opinion on the 
subject. t 

j 

(4°.) Akin to the foregoing is delivery by putting marks, as 
upon logs of wood. (D. 18, 6,14,1.) If, however, the purpose 
in marking any object is simply to prove its identity, and not 
to transfer the possession or ownership of it, there is no de¬ 
livery. Thus wine-jars may be marked for the purpose of 
identification, without effecting any transfer of possession. 
(D. 18, 6, 1, 2.) 

(5°.) Deposit of a thing in the house of the transferee was 
another mode of effecting delivery. (D* 23, 3, 9, 3; D. 47, 10, 
5, 2.) It w f as not necessary that the owner of the house, or 
any one on his behalf, should have actually touched the thing. 
(D. 41, 2, 18, 2.) 

(6°.) Delivery brevi manu . 

Sometimes, too, without delivery, the bare wish of the owner is enough to 
transfer the property; as when a man lends it, or lets it out to you, or 
deposits it with you, and then sells it or gives it to you. For although it was 
not on that ground that he delivered it to you, yet by the very fact that he 
suffers it to become yours the property in it is at once acquired by you, just 
as if it.had been delivered on that account. (J. 2, I, 44.) 

(7°.) Delivery by transfer of title-deeds. It is stated in a 
constitution of Severus and Antoninus (C. 8, 54, 1), that a gift 
and delivery of the title-deeds of slaves were equivalent to a 
gift and delivery of the slaves themselves. If this be taken as 
a fair and complete statement of the law, it would be an 
extreme instance of symbolical delivery. Savigny and others 
contend with great vehemence that the text is incomplete, and 
that it must be understood as implying that the slaves were 
in the presence of the parties at the making of the gift. Ac¬ 
cording to the view of these authors, the case stated is an 
example of delivery lonya mmu. There is some difficulty in 
acquiescing in this opinion, inasmuch as it attributes the opera¬ 
tive part of the transfer to something not mentioned in the 
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, text, and denies any effect to the words that profess to give a 
complete account of the transfer. 

Except by delivery, in the time of Justinian, property could 
not be conveyed. A mere agreement without delivery of pos¬ 
session, even if in writing, did not operate as a transfer of 
ownership. 1 (C. 3, 32, 27.) 

But to this rule several exceptions existed. (See Servitus , 
Hypotheca, Societas) 

At no period in Roman Law was a written document attesting 
a delivery necessary; but such documents Were commonly 
made as a sure record of the fact. (C. 7, 32, 2 ; C. 4, 38, 12.) 

It may be added that a delivery never gave the transferee 
any greater right than the transferror possessed. 4 (D. 41, 
1, 20, pr.) Hence land subject to a right of way passes to the 
transferee burdened therewith. (D. 40, 1, 20,1.) 

2°. The delivery must be made with an intention to transfer 
the ownership. That, but nothing more, was required. It 
was not necessary that there should be any consideration, any 
quid pro quo , for the transfer. Usually, however, some con¬ 
sideration existed, and the delivery took place in consequence 
of a previous contract of sale {pro emptore ), or legacy (pro 
legato ), or bargain for a dowry (pro dote), or in payment of a 
debt (pro soluto) ; but there need be nothing more than a pur¬ 
pose of liberality ( pro donate). The Roman jurists expressed 
the relation of such facts to delivery in a somewhat peculiar 
way. They said that mere delivery (nuda traditio) was not a 
transvestitive fact of ownership, unless supported by what they 
called a justa causa or justus titulus . A justa causa was one oi 
the circumstances above mentioned—sale, legacy, dowry, pay¬ 
ment of debt, or free gift. It is more accurate to say that these 
are simply facts from which an intention to transfer ownership 
may properly be inferred. 

If A delivers a ring to B, there is no presumption that B is 
owner; but on proving that the ring was bequeathed to B by a 
testator to whom A is heir, the nature of the transaction be¬ 
comes at once apparent. Again, if it is proved that A intended 
to make a gift of the ring to B, the meaning of the transaction 
becomes clear. If, on the other hand, the ring was given to B 
in loan, or for safe custody, the conclusion would be that A 


1 Traditionibus et usucapionibus dominia rerum non nudis pactis transferuntwr.' 
(C. 2, S, 20.) 

* Nemo plus juris ad aMum transfer re potest quam ipse kaberet . (D. 50, 17, 54.) 
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remained owner, and that the delivery of the thing did not 
transfer the ownership to B. 

The exposition of the Roman jurists is better suited to a 
practical lawyer than to a student of jurisprudence. In proving 
ownership, what a Roman lawyer had to consider was the 
delivery of possession, and a justa causa , i . e. one of the facts 
that conclusively proved an intention to transfer. The real 
potent element is not the change of possession, but the inten¬ 
tion of the owner to transfer his property; the delivery is 
merely a mode of unequivocally attesting the change; it marks 
the precise moment when a mere intention or obligation to 
deliver the ownership passes into an actual transfer of the 
ownership. 

The intention to transfer the ownership must exist at the 
time that delivery is made. Thus, if a person sold a slave that 
he knew to belong to another, but the slave was not delivered 
until the owner had ratified the sale, the delivery transferred 
the ownership. (D. 41, 3, 44, 1.) 

Nay, further, sometimes the wish of the owner, though its object is an 
indeterminate person, transfers the ownership of property. Praetors, for 
instance, or Consuls that throw gifts among the crowd, are ignorant what 
each member of the crowd is going to catch. And yet because it is their 
wish that what each catches should be his, they make him owner on the spot. 
(J. 2, I, 46.) 

3°. Delivery does not transfer ownership (in the case of a con¬ 
tract of sale) until the price is paid. 

If things are given by way of a gift or a dowry, or on any other ground, 
they are undoubtedly transferred. But things, sold and delivered are not 
acquired by the buyer until he has paid the seller the price, or in some other 
way satisfied him, as by getting a surety or giving a pledge. This is indeed 
a provision in the statute of the XII Tables; and yet it is rightly said to be 
brought about by the Jus Gentium , that is the Jus Naturale. But if the seller 
is willing to give it to the buyer on credit, then it must be said that the thing 
sold becomes at once the property of the buyer. (J. 2, 1, 41.) 

According to the construction put upon sale by the Roman Law, the seller was 
understood not to intend to part with his property until he had got his money. If 
before receiving the price, or accepting something in lieu of it, he delivered the thing, 
he was understood to have done so without the intention of transferring the ownership. 
If the goods were sold on credit, the Beller was regarded as parting with the ownership 
in confidence that the buyer would pay him, electing to accept a right in personam 
as against the buyer, instead of retaining his right in rem to the thing. The exceptional 
character of sale in regard to delivery is thus apparent, and not real. The intention 
.to part with the ownership was held not to attach to the fact of agreement for Bale, 
but to the fact of payment; and hence, in the language of the Roman writers, sale was 
ttot a justa causa unless coupled with payment of the price. In other cases, as in 
gift, dowry, Ac., the transfer of ownership coincided with the delivery of possession. 



140 


RIGHTS IN REM 1 


Tliere was another peculiarity in the Law of Sale. When 
the title of the purchaser was completed by the delivery to him 
of the thing sold and the payment of the price, his ownership 
was regarded as dating not from the delivery or payment, 
whichever happened last, but from the date of the contract. 
The delivery and the payment had a retroactive effect, and 
made the buyer practically owner from the date of the sale. 
Now, as sale is a contract formed by consent alone, the date of 
,the sale is the moment when the thing to be sold and the price 
to be paid for it were agreed upon, (C. 4, 48, 1; D. 18, 6, P.) 
The evidence of this retroactive effect is clear. In the first 
place, the buyer was entitled to all the produce and accessions 
(fructus et accessiones ) of the thing from the date of the sale; 
and (2) if the thing perished without fault imputable to any 
one, the loss fell entirely on the buyer. 

(1°.) The buyer was entitled to all the produce and accessions 
of the thing sold from the date of the sale, as the work of slaves, 
the offspring of slaves or animals, and all fruits not gathered. 
(Paul, Sent. 2,17, 7.) Also, any inheritance or legacy given to 
a slave belongs to the buyer (D. 19, 1, 13, 18; D. 28, 5, 38, 5); 
and he alone has the right to sue for harm done to the pro¬ 
perty. (D. 19, 1. 13, 12.) But if it were agreed between the 
buyer and seller that the seller should have the produce until 
the thing sold was delivered, then the sale had no retroactive 
effect. (Vat. Frag. 15.) In such a case the buyer would be 
free if the thing perished or were lost before delivery. (D. 50, 
17, 10.) 

(2°.) The property sold remained at the risk of the buyer from 
the date of the sale (periculum rex). (C. 4, 48, 4; D. 18, 6, 7). 

When once the contract for purchase and sale is made (and this is fully 
done, as we have said, as soon as the price is agreed on, if the business is 
transacted without writing), the thing sold is at the buyer’s risk, although 
not yet delivered to him. Therefore, if the slave dies or is injured in any 
part of his body, if the house is either in whole or in part consumed by fire, 
if the field is either in whole or in part borne away by the violence of a river, or 
by reason of a flood or a whirlwind that dashes the trees to the ground, is 
lessened or changed for the worse—in all these cases the loss falls on the 
buyer, and he must needs pay the price although he has not obtained the 
property. For all that befalls it, without fraud or negligence on the seller’s 
part, leaves the seller free from responsibility. And if, after the purchase is 
made, any addition is made to the field by alluvion, that is the buyer’s profit: 
for he that runs the risk ought to have the profit. (J. 3, 23, 3.) 

If, however, a slave that has been sold runs away or is stolen, without any 
fraud or negligence on the seller’s part coming in, we ought to look carefully 



OWNERSHIP. 


141 


whether the seller undertook to guard him till delivery. For certainly if he did, 
the risk of such an accident lies with him ; if he did not, he will be free from 
responsibility. And so too with all other animals and things. The seller’s 
action to reclaim the property, and his condictio , he must make over to the 
buyer; because certainly he that has not yet delivered the property to the 
buyer is still himself the owner. (J. 3 , 23 , 3 A.) 

Illustrations . 

Lucius Titius bought lands in Germany, and paid a part of the price. He died, and 
his heir was sued for the residue of the price. His heir pleaded that the lands by a 
decree of the Empeifcr had been partly sold and partly given to veterans as prize. But 
Paul said this was no defence. The eviction was not due to anything existing at the 
date of the sale, but to a subsequent act of the sovereign ; and therefore the loss fell 
on the buyer, who, although he could not get his lands, must still pay the price he 
promised. (D. 21 , 2 , 11 .) 

Titius sells his slave Stichus, along with his peculium , to Gaius. Before Sticlius is 
delivered to Gaius. he steals from Titius property that is not recovered. Gaius must 
suffer the loss, and Titius may deduct the amount stolen from the peculium. (D. 19, 1 , 
30.) 

If, however, the parties agreed that the thing sold should 
remain at the risk of the seller (D. 18,1, 78, 3; D. 18, (5, 1), their 
agreement was binding. But, independently of the agreement 
of the parties, in certain cases the risk remained with the seller. 

(1°.) When the things sold were fungible (res fungibiles ), L e. t 
dealt with by number, weight, or measure (res quae pondere, numero , 
mensura consistunt). In this case the principle is the same, but 
the date of the liability of the buyer is altered. It is not the 
date of the sale, but the time when the things arc actually 
weighed, numbered, or measured, that fixes the liability. (D. 
18, 1, 35, 5; D. 18, 1, 35, 7.) If, however, fungible things arc 
sold en bloc (per aversionem , D. 18, 1, 62, 2) as, k ‘ all that lot of 
wine, or oil, or corn,” they arc at the peril of the buyer from the 
date of the sale, for such a contract differs in no respect from 
a sale of land or houses. (D. 18, 6, 1; D. 18, 6, 4, 2.) 


Illustrations . 

Wine sold becomes sour. If the wine was sold en bloc , tho loss falls upon the buyer; 
but if the agreement was for so many amphorae (not specifying which), the loss falls 
upon the seller, unless the amphorae had been selected. (Vat. Frag. 36.) 

If a flock is sold for one sum. the loss falls on the buyer from the date of the sale : 
if at so much a-head, then only from the time they are selected. (D. 18, 1, 35, 6 .) 

(2°.) When the sale i6 conditional, i.e., depends on some event 
future and uncertain, the rule is somewhat more complex. If 
the thing sold perishes altogether before the event occurs, the 
seller suffers the loss; if it does not perish wholly, but is impaired 
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or deteriorated, the loss falls on the buyer. (D. 18, 6, 8, pr.; 
C. 4, 48, 5.) The reason is that, if the thing does not exist when 
the event happens, the seller cannot fulfil his obligation, be- 
cuse there is nothing for him to deliver; but if the thing exists 

in however bad a state, he can deliver it, and acquit himself of 
his promise. 

(3°.) If the agreement were that the buyer should have the 
choice of two things, and one perished, the buyer could select 
the other; if both perished, he must pay the price. (D. 18, 1, 
34, 6.) * 


2. Restrictions on delivery. 

1 • There is a great difference between res mancipi and res nec mancipi. 
* or the latter can be transferred by bare delivery to another, if only they 
are corporeal, and so admit of delivery. (G. 2, 18, 19.) 

1 herefore, if I deliver to you a garment, or gold, or silver, whether by 
way of sale or gift, or on any other lawful ground, the thing becomes 
yours without any legal formality. (G. 2, 20.) 

And so too with landed property in the provinces, whether it pays taxes 
or tribute. Now, lands that pay taxes ( stipendiaria ) are in the provinces 
that belong peculiarly to the Roman people. Lands that pay tribute are in 
the provinces that belong peculiarly to the Emperor. (G. 2, 21.) 

Tax-paying and tributary lands accordingly are alienated in the same way. 
Now the lands so called are provincial; and between them and Italian 
lands there is now under our constitution no difference. (J. 2, 1, 40.) 

2°. Incorporeal things clearly do not admit of delivery. (G. 2, 28.) 

Some things, besides, are corporeal, some incorporeal. Corporeal things 
are those that by their nature can be touched—a farm, for instance, a slave, a 
garment, gold, silver, and in short other things beyond number. Incorporeal 
again are those that cannot be touched, such as those that consist in a right, as 
an inheritance, a usufruct, a use; or obligations in whatever way contracted. 
And it is not to the point to object that an inheritance includes corporeal 
things. For the fruits, too, that are reaped from a farm are corporeal; and 
what one owes us under some obligation is often corporeal, as a farm, a 
man, a sum of money. But the actual right of inheritance, the actual right 
of usufruct, and the actual right under the obligation, are incorporeal. (J. 2, 
2, pr., 1, 2 ; G. 2, 12, 13, 14, as restored.) 


The totality of rights constituting ownership ( dominium) 1b &b much incorporeal as 
the portion of those rights constituting usufruct or servitude. But it pleased the 
Roman jurists to say that when the whole was conveyed, delivery Bhould be necessary, 
while, if a part only were conveyed, delivery should be unnecessary. Delivery is 
therefore a mode of conveying the ownership, as opposed to those lesser rights in 
things, called usufruct, servitude, and the like. The restriction of delivery to corporeal 
things marks a real distinction, although it is expressed in a phraseology that admits 
of improvement. 


Prescription. ( Possessio longi temporis.} 

The investitive fact of usucapio was limited in its application. 
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As belonging to the civil law, it operated only in favour of 
citizens, and of those Latins and others that had the commercim\ 
It did not apply to lands out of Italy, nor, with certain excep¬ 
tions, to servitudes. The Praetors supplied those defects of 
n8ucapio by the theory of possession for a long time. According 
to Ortolan, this long possession was of a different character 
from usucapio. He says usucapio is positive prescription, long 
possession is negative prescription. Long possession was a 
plea in defence (jpraescriptio , exceptio) y by which the demand of 
the plaintiff could be resisted. (C. 7, 39, 8 ; D. 8, 5, 10.) This 
is, however, a very different thing from negative prescription. 

In two ways a right of ownership may bo effectually 
destroyed—either by the acquisition of an adverse right by 
another, or by denying the owner an action after a certain 
length of dispossession. If the latter course is adopted, and 
the form of the law is—after so many years no action shall be 
brought—then it is immaterial whether the actual possessor has 
or has not had it during the whole of that time, or whether he 
believes it to be his property, or knows that it is not. This 
plan seems the simplest and most efficacious. But the prescrip¬ 
tion or defence of long possession in the Roman Law was 
founded positively on the adverse rights of a bona fide possessor. 
A bona fide possessor after a certain length of time was con¬ 
firmed in his title, as against not only the owner, but all the* 
world. The prescription of long possession was therefore very 
different from a statute of limitations, and was based on the 
claims of the possessor, not on the default of the owner. It 
was, therefore, in essence the same as usucapio . 

1. Comparison of usucapio and possessio longi temporis . 

(1.) Prescription supplied the deficiencies of usucapio . Inas¬ 
much as usucapio was a mode of acquiring Quiritarian ownership, 
it followed that whatever was not an object of that species of 
ownership was not susceptible of usucapio . Hence lands out of 
Italy, of which the State retained the ownership, could not be 
acquired by usucapio , because no private person could be owner 
of them. But, subject to the claims of the State, the possessors 
of those lands were virtually owners, and for this important 
class of property the Tractors and Emperors devised long 
possession as an equivalent for usucapio . Servitudes also were 
held to be excluded from usucapio after the lex Scribonia; but they 
were capable of being acquired or lost by long quasi-possession. 
Moveables also belonging to cities fell under twenty years’ 
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prescription. (Paul, Sent. 5, 4, 4; D. 44, 3, 9; C. 7, 34, 2.) 
(2.) Usucapio was for two years in immoveables, and one year in 
moveables. Long possession was for ten years if plaintiff and 
defendant lived in the same province, twenty years if they 
lived in different provinces. (Paul, Sent. 5, 2, 3.) But 
although the time differed, the principle was the same. The 
object was to allow an owner time enough to see to his rights. 
In early times, two years was no doubt an ample allowance ; but 
when the confines of Rome extended over Eyrope and Asia, 
a very much longer time was necessary. 

(3.) Usucapio gave ownership, with all the burdens attached 
to it. Thus if the land were mortgaged, the two years’ possession 
gave the occupant the title of owner, subject, however, to the 
mortgage. In the same way, he took the land burdened with 
whatever servitudes were attached to it. But long possession 
availed against both things, if no claim was asserted under 
them within the specified time. After ten or twenty years of 
non-claim, a mortgage or servitude was extinguished. (C. 7, 
3(5, 2 ; C. 7, 36, 1 ; D. 44, 3, 12.) 

(4.) A minor distinction, of no practical moment, is that 
usucapio was not cut short by the litis contestation but only by 
judgment, although the judgment decided according to the 
rights of the parties as fixed by the time of the litis coniestatio . 
But possession is at once stopped by the litis contestatio (C. 7, 
33, 2), although not by mere notice of adverse title of owner. 
(D. 41, 4, 13.) 

2. Change by Justinian. 

The Jus Civile established the rule that when a man in good faith bought 
a thing, or received it as a gift, or on some other lawful ground, from another 
that was not the owner, in the belief that he was the owner, then he might 
acquire that thing by use. And the time fixed was for a moveable anywhere 
one year ; for an immoveable two years, but on Italian soil only. The aim 
of this was that the ownership of property might not be uncertain. When 
this policy was decided on, the ancients thought the times named above 
were enough for the owners to look after their property; but we have de¬ 
liberately come to a better opinion. And, therefore, lest masters should be 
despoiled of their property by undue haste, and lest this boon should be 
limited to a fixed locality, we have published a constitution on this subject. 
It provides that moveables may be acquired by use for three years, immove¬ 
ables by long possession—ten years, that is, for persons present, twenty for 
persons absent. And in both these ways, not only in Italy, but in every land 
swayed by our rule, the ownership of property may be acquired, if only the 
antecedent ground of possession was lawful. (J. 2, 6, pr.) 

To thiB prescription the old characteristics of usucapio attach. It confers the 
ownership (dominium), and it required the old conditions of bona fide « and justus titului . 
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Parties were Baid to be “present” when they both had their domicile in the same 
province; “absent” if in different provinces (C. 7, 33, 12) ; and if they were domi¬ 
ciled partly in the same province and partly in different provinces, the time required 
was ten years, counting each two years of absence as one of presence. (Nov. 119, 8.) 

Restrictions on Investitive and Transvesthtve Facts. 

(a.) PERSONS TO WHOM THE OWNERSHIP OF THINGS 

CANNOT BE GIVEN. 

I. Slaves. — Slaves, as we have seen, had originally no 
rights in respeci^of their own person; much less, then, in respect 
of external tilings. But although a slave could not be owner, 
nevertheless alienations of property made to him were not void. 
The slave was regarded as a conduit pipe, through whom 
acquisitions might flow to the master. Whenever anything 
was transferred to a slave in such, a manner that if he were free 
he would be owner of the thing, his master became owner 
of it. (J. 1, 8, 1.) 

PeCTJLIVM of the slave. 

There grew up, however, under the sanction of custom and 
public opinion, a quasi right of property. Masters found 
it for their interest not to exact the uttermost farthing—not to 
strip their slaves in all cases as completely bare of things they 
could call their own as the law allowed. By leaving the 
slave a margin of his earnings, which he could by great industry 
increase, his total earnings would be so much augmented that 
the master would even profit by the remission. Slaves did a 
great portion of the intellectual as well as the manual work of 
Rome ; and it was found expedient to reward their zeal and 
fidelity by allowing them the enjoyment and control of pro¬ 
perty- Whatever was thus allowed them was called peculium. 
It consisted of the savings made by a slave, or of presents 
given to him in reward of his services, and which his master 
was willing he should keep as his own property. (I). 15, 1, 39.) 
Peculium is a diminutive form of pecunia y indicating the trifling 
importance of its amount. (D. 15,1, 5, 3.) The peculium might 
consist of land or moveables, or other slaves (in that case called 
vicarii), claims arising from contract ( nomina ), etc. (D. 15, 
1, 7, 4.) Necessaries that the master was bound to supply 
were not considered part of the peculium (D. 15, 1, 40) ; but 
even clothes might be in the peculium if they were given to the 
slave for his perpetual and exclusive use, and therefore to be 
kept solely by him. But clothes given by the master for a 
certain purpose, or to be used only at stated times, as when 

K 
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serving at supper, were not included in the peculium. (D. 15,1, 
25.) Everything, bpwever, turned on the intention of the 
master. If he intended to surrender to tho slave the exclusive 
control and enjoyment of anything as his quasi property, then 
it was peculium; otherwise not. 

What was the legal character of a slave’s interest in his 
peculium f It must be remembered that a slave had no rights; 
he could not sue either his master or any other person; but for 
many purposes his acts bound his master. Thus, he might 
enjoy the power of alienation. This was not. considered an 
essential right of the peculium . (D. 15, 1, 7, 1.) A slave’s 
garments might be treated as peculium to the extent of exclusive 
custody and use, but not for the purpose of alienation. If, 
however, the master allowed the slave free administration of his 
peculium , the slave could alienate any portion of it without the 
consent of the master. (D. 15, 1, 46.) If the slave had not 
obtained fall administration, and sold anything out of the 
peculium , the buyer did not become owner. If the buyer did 
not know that tho seller was a slave, he had bona fide possession, 
which might ripen by usucapio\ into ownership. (C. 4, 26, 10.) 
Tho power of pledging a thing goes along with, and is in¬ 
cluded in, the general power of alienation. (C. 4, 26, 6.) As we 
shall afterwards see, the peculium was liable for the debts con- 
tractedby the slave,and for all damages arising out of his contracts. 

Tho consent of the master and the delivery of the thing to 
the slave (unless it was already in his possession) created the 
peculium . (D. 15, 1, 8 ; D. 15,1, 4.) So the expressed intention 
of tho master to put an end to the peculium at once destroyed it 
even without the necessity of redelivering the things to the 
master. (D. 15, 1, 40.) The peculium was also extinguished if 
the slave ran away or was stolen, or if nobody knew whether 
he was alive or dead. (D. 15, 1, 48.) 

II. Persons under the Potestas. Filiusfamilias , filiafamilias . 

A filiusfamilias was exactly in the position of a slave as regards 
property; whatever would have been acquired by him through 
any investitive fact, if he had been independent, became the 
property of his paterfamilias. But by degrees the filiusfamilias 
obtained some rights of property, although never in Rome to 
the extent generally admitted in modern systems of law. 

1. Peculium . The first mitigation was to allow the filius¬ 
familias to enjoy peculium on the same terms as a slave.' 
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(D. 15, 1, 1, 4.) Beyond this stage no improvement was made 
in his lot during the Republic. A Jiliusfamilias, in the time of 
Cicero, even had he filled every office up to the consulship, or 
had, like Cincinnatus, twice saved the State, was not capable of, 
in the true sense of the word, owning the smallest coin current 
in Rome. 

2. Peculium castrense. For the first time, under Caesar or 
Titus, a soldier filiusfamiUas was partially relieved from his 
proprietary disqjiility in respect of certain acquisitions. The 
property that he was allowed to enjoy was called peculium 
castrense, and it may be defined as consisting of whatever he 
obtained by gift from liis parents or relatives for his equip¬ 
ment, or himself acquired on service and by service. (D. 49, 
17, 1.) 

Illustrations. 

Immoveables presented by a father to his filinsfamilias, a soldier on service, arc 
not part of his peat Hum castrense, because they have no connection with liis service. 
But immoveables gained by the son as prize of war arc part of his peculium castrense. 
(C. 3, 36, 4.) 

All that the filiusfamiUas carries with him to war, with the consent of his pater¬ 
familias , is peculium castrense. (D. 49, 17, 4.) 

Two comrades in war make a fast friendship, and one leaves to the other his pro¬ 
perty by will. This is part of the peculium castrense. (C. 12, 37, 4 ; D. 49, 17, 
19. pr.) 

An inheritance left by the wife of a filinsfamilias on service was decided also to be 
in his peculium castrense. (D. 49, 17, 16, pr ; D. 49, 17, 13) ; rightly if the inheritance 
was given as a sort of prize of valour ; but when no such motive could be assigned, the 
inheritance did not go to the peculium castrense. (D. 49, 17, 16, 1.) 

The dowry given to a filinsfamilias with his wife is not part of his peculium 
castrense , because it is got by marriage, not by service on the field of battle. (D. 49, 
17, 16, pr.) 

A friend of a filinsfamilias bequeathed to him a house, and expressly stated in his 
will that it was to form part of the son’s peculium castrense. This declaration has in 
itself no efficacy. If upon the facts, apart from that statement, the legacy wmdd be 
held not to fall into the peculium castrense , no effect was given to the declaration. 
(D. 49, 17, 8.) 

In respect of his peculium castrense a son is absolute owner, 
and he can deal with it as freely as if he were not under the 
potestas. He can receive such property (D. 49, 17, 5), and sue 
for it in a court of justice even against the expressed wishes of 
his paterfamilias. (D. 49, 17, 4, 1.) 

3. Peculium quasi-castrense. By successive enactments the 
privilege conferred on soldiers of retaining their prizes and 
equipment in full ownership was extended to persons engaged 
in the higher civil offices. Constantine (A.D. 320) enacted that 
the officials attached to the Imperial Palace ( Palatini ) should be 
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owners of what they saved out of their salary, or obtained as 
gratuities from the I^nperors, just as in the case of peculium 
castrense. (C. 12, 81,1.) Theodosius and Valentinian extended 
the privilege to the officials of the Praetorian Prefect, clerks 
in the Chancery Court (exceptores), and the keepers of records 
(scriniarii ). (C. 12, 37, 6.) Theodosius II. and Valentinian III. 
(A.D. 440) seem to have given a wider sweep to the privilege 
in the case of advocates of the Praetorian Court or the Court of 
the City Prefect, giving them exclusive property in whatever 
they acquired from any source. (C. 2, 7, 8.) Leo and Anthem¬ 
ius (A.D. 469) allowed bishops, presbyters, and deacons free 
and full control over their clerical incomes. (C. 1, 3, 34.) To 
this list Justinian, with his greater zeal for the clergy, added 
sub-deacons, singers ( cantores ), and readers (lectores\ giving to 
the clergy of every grade independent ownership over every¬ 
thing they acquired, thus rendering them, in regard to property, 
quite free from the most characteristic right of the potestas . 
(Nov. 123, 19.) Justinian also, it must be remembered, released 
bishops from the potestas altogether. ,(Nov. 81.) He had 
previously decided in the Code that all gifts from the Emperor 
or Empress were to be the separate property of the receiver, 
free from the potestas . (C. 6, 61, 7.) 

4. Peculium adventitiurn . The proprietary disabilities arising 
from the potestas were broken in upon on another line. The 
rights of the father were limited with respoct to property com¬ 
ing to the children from their mother by her last will, or on her 
death intestate. It seemed natural that the property held by 
a wife independently of her husband should not become his by 
her attempting to give it to her children. Constantine (A.D. 
319) enacted that a father should have only a life-interest 
(ususfructus) in the property acquired by his children from their 
mother by her testament, or on her death intestate. The 
father was bound to manage it with all care, and could not 
sell it to a purchaser, so as to give him a title even by pre¬ 
scription. (C. 6, 60, 1.) Arcadius and Ilonorius (a.d. 395) 
extended the rule to property coming from the maternal an¬ 
cestors beyond the mother, and whether by gift during life or 
by will. (C. 6, 60, 2.) Theodosius and Valentinian (a.d. 426) 
gave only a usufruct to the father in the property that a son got 
through his ivife , or a daughter through her husband. (C. 6, 61,1.) 
Lastly, Justinian extended this limited ownership to all acquisi¬ 
tions of the son, except those made from the father’s property. 
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Our children of both sexes in our potestas in old times indeed acquired 
for their parents all that came to them (except, it is true, castrense peculium)) 
without any distinction. And this became the property of the parents so 
absolutely that they might at pleasure take what one son or daughter had 
acquired and give it to another son or to an outsider, or sell it, or apply it 
in any way they wished. This seemed to us harsh; and therefore, by a general 
constitution promulgated by us, we have both spared the children and reserved 
due rights to fathers. For the law as ratified by us stands thus:—If anything 
comes to the child from the'father’s property, 1 this, according to ancient 
usage, he is to acquire wholly for the parent; for what hardship is it that what 
came because of tl^p father should return to the father ? If, again, the son 
acquires anything for himself in any other way, 2 the usufruct in this 
indeed he is to acquire for his father, but the ownership is to remain with 
himself; lest what his own toil or good fortune has added to his store, should, 
by passing on to another, prove only a grief to him. (J. 2, 9, 1.) 

Another change made by Justinian may be noticed. Con¬ 
stantine allowed a father on emancipating a child to retain a 
third of his property ; but Justinian changed the rule as 
follows. (C. 6, 61, 6, 3.) 

And we have made this arrangement also with regard to that class of cases 
where the parent, on emancipating the child, retained, if he wished, a third 
part of all the property that escapes acquisition by him. For under the 
earlier constitutions he had this privilege- -the price, as it were, in a way, to 
be paid for the emancipation. Now it seemed harsh that the son should, as 
the result of his emancipation, be defrauded in part of the ownership of his 
property, and thus by the lessening of his effects lose all the honour conferred 
upon him by the fact that his emancipation made him sui juris. And therefore 
we have resolved that the parent, instead of the third of the goods that he 
was able to keep as owner, shall keep the half of the goods, not as owner, 
but in usufruct. For so the son’s property will remain with him untouched, 
while yet the father will enjoy a larger amount in coming to control not a 
third, but a half. (J. 2, 9, 2.) 

III. Wives jn manv and free persons in mancipio were 
subject to the same proprietary disabilities as slaves or Jiliifarnilia * 
(G. 2,86), and like these a wife could have peculium. But the insti¬ 
tution of the manus disappeared so early that scarcely any interest 
attaches to it in respect of the law of property. Under the 
system of free marriage that took the place of matins , a pro¬ 
prietary institution of great historical interest and importance 
grew up. This was the dowry ( do* ), or contribution made by 
a wife’s family for her support during the time of her marriage. 
At a late period in the Empire a corresponding contribution 


1 Hence called peculium profcctitium , because arising from ( proficicna ) the father’s 
property. 

Hence called peculium adventitium. 
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waB sometimes made by the family of the husband (donatio 
propter nuptias ), and that we may consider in connection with 
the dowry. 

DOS. 

Definition. 

Dos is the property contributed by a wife, or by any one else 
on her behalf, to her husband, to enable him to support the 
expenses of the marriage. This definition includes the only 
essential feature of the dos that need at this stage be considered. 

Paraphcrna was that part of a woman’s property that she reserved from the dos. 

. The husband had no right to interfere with it or to burden it. (C. 5, 14, 8.) The 
practice was for a wife to make out an inventory ( libcUus) of the property she intended 
to use in her husband’s house, and which was not to be in her dos , and to preserve the 
document after obtaining her husband’s signature to it. The husband had no right to 
such reserved property; and if he retained it, the wife could sue him by the same 
actions that she could bring against any other person. (D. 23, 3, 9, 3.) 

Relation of the Dos to the Manus. —The dos is an institu¬ 
tion of considerable antiquity. It is referred to by Cicero (Top. 
4) in a manner that would seem to show that it was better 
understood than the manus ; and it was of such importance 
that Servus Sulpicius Rufus, who was consul b.C. 49, and died 
B.C. 42, wrote a book on the subject. That book is lost; but 
Aulus Gellius makes a statement, as from the work of Rufus,, 
that securities for the restitution of the dos on the dissolution 
of marriage were first required when Sp. Carvilius Ruga put 
away his wife, by command of the censor, for barrenness. 
There is nothing incredible in the statement that about 200 
years after the Decemviral Legislation tliccZos should have 
been in existence, as the XII Tables contained a provision by 
which married women were enabled to escape subjection to the 
manus . The facts, indeed, show that the decay of the manus 
began at an exceedingly early period; or, to speak more 
accurately, the manus never, within the time covered by 
written records, existed with all the attributes that we must 
regard as originally inherent in it. The powers of a husband 
over his wife’s person, at least such powers as he had over his 
children (and we must remember that in law the wife was a 
daughter), seem to have been reduced almost to nonentity from 
the earliest dawn of history. It was natural that the emancipa¬ 
tion of the wife’s person should precede by a considerable 
interval the emancipation of her property. 
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The interesting feature in the history of the wife’s release 
from the disabilities of the manus is its abruptness, as compared 
with the liberation of children from the sliackles of the potestas. 
We have traced the steps by which property gained in certain 
specific ways was withdrawn from the potestas , and the rights 
of the paterfamilias were ultimately reduced to a usufruct or life- 
interest, leaving the capital wholly to the children. Very 
different was the history of the manus . A woman was either 
wholly in or wholly out of the manus; either in law the daughter 
of her husband,* subject to his absolute power in regard to con¬ 
tract and property, or free and independent, capable of bargaining 
with him on equal terms. Was the transition from one condi¬ 
tion to the other abrupt ? Did the Roman matron emerge at 
once from slavery and become the equal of her husband ? That 
seems improbable; and we are left to conjecture by what 
steps the groat change was accomplished. 

It is probably safe to assume that a wife ceased to be regarded 
as property when her husband obtained her from her friends 
without paying for her. A state of the law that was in perfect 
harmony with the buying of wives, must offend the sense of 
propriety when marriage was entered into on equal terms. 
When we come to the Decemviral Legislation, we find no clear 
evidence of the real purchase of wives, although the form of 
marriage by sale continued long to exist. The time had there¬ 
fore come when the relation of husband and wife in regard to 
property should be determined by the existing moral standard, 
and not by an ancient theory surviving merely in a legal 
formality. The manus must yield to the dos . 

If we may hazard a conjecture, the dos was at first perhaps 
scarcely distinguishable from the manus . When a wife married 
without the form of confarreatio or coemptio , her husband had no 
legal right to her property; but if she remained with him a 
year, and did not stay away three nights, she passed under his 
manus . Perhaps the first bargains were that the husband should 
have certain property in place of the manus . Whether this 
ever existed as a distinct stage we know not, but another step 
in advance, and we are on sure ground. The father gives 
certain property to the husband to support the wife, on 
condition that if he (the father) survives the wife, he shall 
recover from the husband as much as he gave him on the 
marriage. During the Republic, the husband (even in the 
absence of the manus) was absolute owner of all the wife’s 
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property given to him, subject to an obligation to return the 
property if the wife should die, leaving her father to claim it. 
It was not until the Empire that the process was effectually 
begun that ended in depriving the husband of the character of 
owner, making him in substance a trustee, with the privilege 
of taking the annual produce of the property during the con¬ 
tinuance of the marriage. 

1. Dos profectitia is the contribution made by the wife’s father, or other ascendant 

on the male side, to the husband for the support of the wife. (D. 23, 3, 6, pr ; D. 23, 
3, 5 , 13 ; D. 23, 3, 5 , 1; D. 23, 3, 5, 6.) £ 

2. Dos adventitia is the contribution made by the wife herself, or by any one else 
except her father, or other ascendant on the male side. (C. 5, 13, 1.) 

8. Dos reccptitia is the contribution made by any one under (2), with the express 
agreement that the property shall be returned to such person on the dissolution of the 
marriage. 

Rights and Duties. 

A. Rights of the Husband. 

I. To the corpus of the property. 

A distinction must bo drawn between permanent and perishable 
property. As regards fungible things— i.e ., things dealt with by 
weight, number, or measure {quae pondere, numero , mensura con¬ 
stant) —the property is given absolutely to the husband, subject 
to an obligation to return the same kind of things and the 
same quantities, in certain events, on the termination of the 
marriage. (D. 23, 3, 42.) Thus, if money is given to the hus¬ 
band, it is simply a loan without interest; he has the use of the 
money until the end of the marriage, with the chance of never 
having to restore it. 

But even in the case of tilings that admit of being used, and 
returned after the marriage, as land or slaves, if the husband 
had the option of returning the things or paying a fixed price, 
he was absolute owner; and if the property were accidentally 
destroyed, the loss fell entirely upon him. (C. 5, 12, 10.) In 
this case the property is said to consist of res aestimatae . (C. 5, 
12, 5.) But if it were agreed that the wife, not the husband, 
should have the option of taking back the things, or their value, 
the husband did not acquire the uncontrolled ownership. (C. 
5, 23, 1.) 

Illustration . 

L. Titius. accepted from his wife Seia as part of her dowry a slave Stichus, taken at 
valuation ( aestimatus ), and had possession of him for four years. Did Tifcius heroine 
owner by wsiicapw f Certainly, if the slave was not stolen ( res furtira); and if Titius 
did not know that the slave belonged to another than his wife. The usucapio 
counts from the marriage. Thus Titius, not Seia, became owner. (Frag. Vat. 111.) 
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It is in the case of things not fungible, and not taken on valua¬ 
tion, that the much-contested question arises—Was the husband 
owner ( dominus ), or was his interest confined solely to the rents 
and produce during the marriage? The true answer to this 
question must be historical. In the beginning probably the 
husband was owner, in the fullest sense of the word—perhaps 
even without any obligation to return the property on the 
dissolution of the marriage. The first step towards despoiling 
him of the ownership was when the father of the wife giving the 
dos (and that was doubtless the usual arrangement) insisted 
upon having it back if he should survive his daughter. Step 
by step various restrictions were imposed on the husband, until 
at length, although still called owner, he was divested of nearly 
every attribute of ownership, and reduced to the position of a 
tenant. , The difficulties introduced by these gradual changes 
into the nomenclature of the law are amusingly shown by the 
irritated and yet half-uncertain tone adopted by Justinian in 
the constitution in which he deprived the husband of the last 
rag of ownership. As ownership ( dominium ) is purely a techni¬ 
cal entity, the best test to apply is perhaps the action that the 
husband could use. The action appropriate to dominium was 
the vindicatio; and it was settled law (a.d. 287) that to the 
husband alone belonged the vindicatio (C. 5, 12, 11), and not to 
the wife. (C. 3, 32, 9.) Justinian, in changing the law, speaks 
of the ownership of the husband as a legal subtlety that ol>- 
scured and defaced the true relation, and says that the property 
in truth ( naturaliter ) continued in the wife during the whole 
time. At the same time he shows a curious deference to the 
prejudices of the profession, so to speak, and endows the wife 
either with the real action ( vindicatio ), or, if that is too strong, 
with a first and indefeasible mortgage over it, in preference to 
all creditors. (C. 5, 12, 30.) 


Illustrations . 

A husband could manumit the slaves forming part of his wife’s dos, either during 
his lifetime or by his will. (C. 5, 12, 3.) The only restriction was that, if lie were 
insolvent, he could not give them liberty in fraud of his wife, who was a creditor for 
their value. (P. 40, 1, 21.) This is a clear instance of the exercise of ownership, 
because only the dominus ex jure Quiritium could give complete freedom to a slave. 

If a slave were made heir to a stranger, it was only his owner (dominus) that could 
authorise him to accept the inheritance. This power the husband enjoyed in respect 
of a slave forming part of the dos. (D. 24, 3, 58.) If, however, the husband acted 
wrongly, and either did not require the slave to enter on a lucrative inheritance, or 
required him to enter on one that entailed loss, he was responsible for the loss. To 
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avoid this risk, the husband was advised not to take any action himself, but to leave 
it entirely to his wife; if she desired the inheritance, the slave was momentarily 
delivered to her as owner, oif the condition that after the slave had accepted the 
inheritance, the wife should give him back to the husband, again to form part of the 
dos. (I). 23 , 3 , 68.) 

Alienation by the husband .— The power of alienation is 
another test of ownership. Undoubtedly ownership may 
exist without that power, as in the case of children and the 
insane; but there is a distinction between a disability imposed, 
as in these cases, for the benefit of the owner fcimself, and one 
imposed on a nominal owner for the benefit of other persons 
interested in the property. In the latter case it is to a certain 
extent disestablishing the so-called owner. 

For lands given as dowry cannot by the lex Julia be alienated by the 
husband against the woman’s will; and that though they are his own, and 
given him as dowry [by mancipation or in jure cessio , or usucapio. And 
whether that rule of law relates to Italian lands only, or also to provincial, 
is doubted.] Now we, correcting the lex Julia , have put this on a better 
footing. For the statute applied to landed property in Italy only, 
and forbade it to be alienated against the woman's will, or to be mort¬ 
gaged even with her consent. Both points we have amended. And now it 
is forbidden either to alienate or to burden ( obligatio ) even provincial lands ; 
and neither can go on even with the woman's assent, lest the weakness ‘of 
the female sex should be turned ^o the ruin of their substance. (J. 2, 8, pr. ; 
G. 2, 63.) 

* 

The lex Julia de adulter via et defundo dotali was passed by Augustus. It applied 
to houses as well as land. (I). 23, 6, 13 .) Under the head of dotal land (fundus 
dotal is) was included land inherited by a slave forming part of the dos. (D. 23 , 
6, 3 .) The changes of Justinian are given in C. 5 , 13 , 1 , 15 . 

On the principle that the greater includes the less, the 
husband could not burden his wife’s land with a servitude, 
nor could he release a servitude belonging to it. (D. 23, 5, 5; 
D. 23, 5, 6.) 

Illustration . 

A husband acquires the ownership of land belonging to Titius, which is burdened 
with a servitude in favour of land forming part of his wile's dos . According to the 
rule of law, when the ownership of the land entitled to the servitude, and of the 
land burdened with the servitude, united in the same person, the servitude was 
extinguished. Suppose the wife survived the husband and recovered the dotal land, 
was she deprived of the servitude ? In strict law she was, but her husband or Mb 
representative was required to pay damages if he did not re-establish the servitude. 
(D. 23 , 5 , 7 .) 

The effect of an alienation by the husband against the lex 
Julia, and therefore also under Justinian’s legislation, was to 
convey nothing to the transferee if the wife afterwards had any 
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right to recover the land. The alienation was wholly void. 
(D. 23, 5, 3, 1.) But the husband, if )ie ultimately became 
entitled by survivorship to the dotal land, could not avoid his 
own act by pleading the prohibition of the lex Julia . As 
against him the alienation was valid. (D. 23, 5, 17; J). 41, 
3, 42.) 

II. To the income or produce of the property ( fructus ). 

In the case of things reckoned by number, weight, or 
measure (res fungibiles ), or of things taken upon valuation 
(res aestimatae), the husband’s right of ownership is absolute, 
and applies equally to the thing itself and its produce. But in 
respect of the property that he, must return, or that he may 
have to return at the end of the marriage, a different rule 
prevails, and the husband is entitled only to the income or 
annual produce (fructus). The object was to enable lijm to 
defray the expense of the marriage. 1 

In the case of slaves, the husband was entitled to their 
services, or to their wages if he let them out; but not to the 
children of female slaves. So strongly was it held that the 
offspring of slaves could not be treated simply as fructus , that 
even a special agreement between husband and wife to that 
effect was void. (D. 23, 3, 69, 9.) On the other hand, the young 
of animals was held to be fructus , and to them the husband was 
entitled after keeping up the number of the stock. (D. 23, 
3, 10, 3.) The distinction thus drawn between slaves and 
animals is interesting as a mark of the. regard paid by the 
Romans to the dignity of human nature, but does not seem 
otherwise to rest upon any solid ground. 

In the case of land, the husband was entitled to the annual 
crops or rents. He could cut for firewood and lop pollards 
(silva caedua ), but he was not entitled to the larger trees, even 
when they were thrown down by the wind. The wife was 
owner of the trees. (D. 24, 3, 7, 12.) lie could open quarries 
or mines, or work those already opened, but he could not 
charge any of the expenditure against the estate. (D. 23, 5,18 ; 
D. 24, 3, 8; D. 24, 3, 7, 14.) 

III. Compensation for unexhausted improvements. 

When a husband was entitled, not to the corpus of the 
property, but only to its produce, the question arose, what 


1 Quum cnim ipse onera matrimonii subeat , aeqmm est eum etiam fructus percijpere . 
(D. 23 , 3 , 7 , pr.) 
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expenditure was he entitled to charge to the estate, and what 
ought to be defrayed, out of the accruing income ? In other 
words, what expenditure must he pay himself, and what could 
he charge as a debt against his wife, or other person entitled 
to the property after the marriage 1 The answer turned upon 
the nature of the expenditure, and for this purpose the object 
of the expenditure must be considered. The Roman lawyers 
contemplated a threefold object:— 

1. Necessary expenditure (impensae necessariaefo that is, outlay 
required to prevent the deterioration or loss of the property 
{impensae, quibus non factis dos deterior futura sit). (Ulp. Frag. 
6, 15 ; D. 50, 16, 79.) Another definition given by Paul 
throws an instructive light upon it. It is, says that jurist, 
such outlay as, if not made by the husband, would render him 
liable in damages to the wife to the extent of the loss 
caused by his neglect. (D. 25, 1, 4.) 


Illustrations. 

"Repairing a house. (Ulp. Frag. 6, 15 ; D. 25, 1, 14.) Planting new treeB in 
place of those decayed. (D. 25, 1, 14.) Building a granary, or even, in some cases, 
a mill. (D. 25, 1, 1, 3.) Medical attendance on slaves. (D. 26, 1, 2.) Rearing 
vines, or making nurseries for the use of the land. (1). 25, 1, 3.) 

Necessary expenditure, although made without the know¬ 
ledge or consent of the wife, could be charged against the 
estate: but not all necessary expenditure,—not what was spent 
to get in the crop or other produce, but only what was spent for 
the permanent improvement of the property. (D. 25, 1, 16.) 1 
The caution is given that no general and exhaustive definition 
of necessary outlay can be given, but that each case must be 
considered with reference to the kind and amount of the 
outlay (D. 25, 1, 15) ; because if the expenditure is trifling 
it ought to be charged to current income, and not to the corpus 
of the estate. Thus in the examples above cited of repairs to 
houses, medicine for slaves, planting vines, &c., if the ampunt in 
question is small, it must be charged to the year’s produce. 
(D. 25, 1, 12.) Thus no claim could be made against the 
dotal estate for expenditure in teaching a slave any art, 
because the husband had the benefit of the exercise of the 

1 Nos generaliter definiemvx multum interesse , ad perpetuam utilitatem agri, vel ad 
cam quae non ad pvacscntis tcinpoi'is pertinent, an rero ad praesentis anni fmetum . 
Si in praesentis, cum fructibus hoc compensandum ; si vero non fuit ad praesens tantum 
apta erogatio , necessaries impensis computandum. (D. 25, 1, 3,1.) 
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art; -but, on the other hand, for the expense of putting out 
young slaves to nurse, the husband wag entitled to compen¬ 
sation. (D. 24, 1, 28, 1.) An agreement that the wife should 
not be liable to make good necessary expenditure was void. 
(D. 23, 4, 5, 2.) 

2. Beneficial (but not necessary) expenditure (utiles im- 
pensae) is that without which the property will be no worse, 
but with which it will yield greater produce; in other words, 
beneficial expenditure is whatever enhances the selling value 
(promercalis ). (D. 25, 1, 10.) 

Illustrations. 

Making a vineyard or oliveyard. (Ulp. Frag. 6,16.) Putting cattle on land to 
manure it. (D. 25, 1, 14, 1.) Making a nursery garden. (D. 25, 1, 6.) Building 
a mill or granary, if tho expenditure was not necessary. (D. 50, 16, 79, 1.) 

In regard to unnecessary and merely beneficial expenditure, 
the rule was that the wife must not be improved out of her 
estate, and that no charge could be made against her for such 
expenditure, unless she had known and approved it. (D. 50, 
16, 79, 1.) For, says Paul, it would be very hard that a 
woman should be compelled to sell her property to pay for the 
improvements that had been made upon it. (D. 25, 1, 8.) 
Justinian allowed the estate to be charged with all beneficial 
expenditure, unless the wife had actually or by implication 
forbidden it. (C. 5, 13,1, 5.) 

3. Ornamental (but not necessary or beneficial) expenditure 
(impensae voluptariae) is outlay not required to keep the pro¬ 
perty intact, not adding to its selling value (D. 25, 1, 10), 
but only to its beauty or agreeableness; as, for example, 
pleasure-gardens and pictures (Ulp. Frag. 6, 17), baths (D. 25, 
1, 14, 2), artificial fountains, ornamenting the walls with 
marble, &c. (D. 50, 16, 79, 2.) For such outlay the husband 
can charge nothing against the estate, but he is at liberty to 
carry off everything that can be separated without damaging 
the property. (D. 25, 1, 9.) 

B. Duties of Husband. 

I. The husband is bound to take as good care of the dotal 
property as he does of his own, but he is not responsible 
for accidental loss. Property that is his own absolutely 
{res fungibiles and res aestimatae) is entirely at his own risk, 
his obligation to return its value remaining intact, whether the 
property exists or not. (D. 23, 3, 17 ; D. 24, 3, 11; D. 23, 3, 
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42; D. 23, 3, 10, 1 ; Frag. Vat. 101.) An agreement 
that the husband shpuld not be responsible for negligence 
(culpa), but only for wilful wrong (dolus), was illegal; but it 
was competent to the parties to agree that the risk (periculum) 
should or should not be borne by the husband. (D. 23, 4, 6.) 
But although the husband was npt required to take more care 
of his wife’s than of his own property, in one case, the heart, 
if not the logic, of the jurisconsult dictated an exception. 
A husband might be cruel to his own slaves, p,nd no one be 
entitled to interfere; but if he indulged his savage temper to 
the injury of the dotal slaves, he was responsible for the 
damage; and the jurisconsult assigns as a reason, that conduct 
towards one’s own slaves that can be censured only by 
opinion, if done to another’s slaves is to be punished by law. 
(D. 24, 3, 24, 5.) 

Illustration. 

% 

According to agreement, a dos included slaves taken on valuation (aestimata man - 
cipia), but giving the wife an option, in the event of a divorce, to take the slaves or 
their value. Some of the slaves had offspring, and on a divorce the wife chose to 
have back her slaves. Was she entitled to the offspring produced during the mar¬ 
riage ( No, says Paul, because the slaves lived at the risk of the husband, since he 
took them on valuation (aestimata). If he was to suffer the loss, he ought to have the 
profit accruing to him as owner. (Frag. Vat. 114.) 

II. To defray the expenses of the marriage. 

The object for which the dos was given to the husband is 
very clearly established—that he was substantially a trustee 
for the benefit of his wife. There does not appear, however, 
to have been any clear and distinct legal process to compel 
the husband, after getting the dos , to apply it to its proper 
purpose. He seems, indeed, in ordinary cases, to have been 
left to his discretion as to the mode of spending the money. 
The reason was probably that, owing to the almost unre¬ 
stricted freedom of divorce, a wife if ill-used had the remedy 
in her own hands. This may be gathered from the procedure 
adopted when the wife was insane and incapable of defending 
herself. If her husband refused to divorce his wife in order to 
keep her dos , and left her without, support, the curator of the 
wife might apply to the courts for a maintenance to the extent 
of the doSy but not more. If the husband were not trustworthy, 
the court could order the dos to be taken from him. (D. 24, 3, 
22 , 8 .) 
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Investitive Facts. 

I. By promise ( dictio dotis , stipulatio ). • The consideration of 
this topic is postponed till the subject of contract is discussed. 

II. By giving the property to the husband ( datio dotis). The 
husband could be invested with the dos in any of the ways in 
which any person could become owner. 

III. Tacit re-settlement. In certain cases, after a divorce, if 
the parties remarried, the dos was held to be restored, unless it 
was shown that the parties did not intend the dos to bo recon¬ 
stituted. (D. 23, 3, 64; D. 23, 3, 40; D. 23, 3, 30.) 

Illustration. 

A wife, after a divorce, received part of her dos, part remaining with the husband. 
She married another person, who, however, died. She then returned to her first 
husband, and no mention was made of the part of her dos remaining in his hands. 
Once more a divorce occurred between them, and the husband, says Labco, would 
have to return that portion of the dos on the same day as he would if the first divorce 
had not taken place ; for upon the return, of the wife, the dos was regarded as continu¬ 
ously existing up to the second divorce. (D. 24, 3, 66, 5.) 

The dos might be made either before or after marriage; and 
if made before marriage, could be increased at. any time during 
the marriage. (Frag. Vat. 110; C. 5, 3, 19.), If the property 
is transferred before marriage, the transfer is conditional upon 
the happening of the marriage. (Paul, Sent. 2, 22, 1.) Hence, 
whatever produce accrues from the property before the mar¬ 
riage takes place, follows the dos , and does not belong to the 
husband, unless it was agreed that he should have it as an 
ante-nuptial gift. (D. 23, 3, 7, 1.) 

Divestitive Facts. 

I. During the continuance of the marriage. When the hus¬ 
band became insolvent, or so poor that he could not pay back 
the dos at the end of the marriage, the wife had a right at once 
to recover what she could. (D. 24, 3, 24, pr.) Justinian 
allowed the wife to sue for the property as owner if her husband 
became needy; but she was bound to apply the income to 
keep the husband, herself, and children. (C. 5, 12, 29.) 

II. Termination of the marriage by the captivity of husband 
or wife. The dos cannot be recovered merely because one of 
the parties is captive; but if the person continues in captivity 
till death, then the marriage was held to have been dissolved 
at the time of the captivity, according to the rule of the lex 
Cornelia . (D. 24, 3, 10; 0. 5, 18, 5.) 
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III. The marriage terminated by the death of the wife, 
leaving the husband, surviving. In this case a distinction 
existed according to the origin of the dos. If the dos was given 
by the wife’s father, or male paternal ancestor (dos profectitia ), 
such person, if alive, could demand it back. If such person 
were dead, his heirs obtained nothing, and the husband re¬ 
mained absolute owner of the dos. (D. 23, 3, 6; C. 5, 18, 4.) 
Even, however, if the father were alive, ,he could not always 
claim the dos y for the husband could retain pne-fifth of the 
dos for each child of the marriage: so if there were five children 
nothing could bo returned. (Frag. Vat. 120.) 

Illustration . 

A grandfather (paternal) gives a dos to the daughter of his filiusfamUiaa. The 
grandfather and daughter die, leaving the filiusfamiliaa surviving. Can he recover 
the dos 1 Yes, even if he were disinherited by his father, because it is made on his 
behalf for hiB daughter. (D. 37, 6, 6.) 

Such was the law prior to Justinian; but he enacted that if 
the father or male paternal ancestor were dead, the dos should 
go, not to the husband, but to the wife’s heirs (C. 5, 13, 1, 6), 
and that no deduction should be made by the husband on 
account of his having children by the marriage. (0. 5,13, 1, 5.) 

When the dos was given by the wife, or by any one other 
than a male paternal ancestor (dos adventitia ), the husband re¬ 
tained it himself, unless there was a special agreement that it 
should go back to the person that gave it, or to such person’s 
heirs (dos receptitia ). (Ulp. Frag. 6, 5.) Justinian changed 
the rule, and gave the dos to the heirs of the wife, unless the 
person giving the dos had specially agreed that it should go 
back to him or his heirs. (C. 5, 13, 1, 13.) After the changes 
introduced by Justinian, the husband surviving was thus in 
every instance deprived of the dos . 

IV. Termination of the marriage by divorce, one of the 
parties being in fault. In this case the rules will be found 
under the head of Divorce. 

V. Termination of the marriage by divorce, neither of the 
parties being in fault, or by the death of the husband, leaving 
the wife surviving. These two cases are governed by the same 
rules. If the wife was sui juris , she alone could demand back 
the dos, whether it was profectitia or adventitia . Of course, if it 
was receptitia, it would go back to the donor. (Ulp. Frag. 6, 6; 
C. 5, 18, 11; D. 24, 3, 30; D. 24, 3, 42.) An agreement that if 
there were children the dos should remain with the husband, 
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was not valid against the wife surviving (D. 23, 4, 2) ; but it 
was valid if the wife died first, or the divorce occurred through 
her fault. (D. 33, 4, 1, 1.) An agreement to reserve even a * 
portion of the dos to the children was not valid if the wife sur¬ 
vived. (C. 5, 14 f 3.) The explanation of this seemingly 
harsh prohibition must be sought in the strong feeling that 
prevailed in Rome, that the expense of the children should fall 
upon the father, and that the wife’s property (dos) was not to 
be charged with*the burden of providing for them. The wife’s 
heir had no claim unless the husband failed to restore the 
dos within the time allowed by law. (Ulp. Frag. 6, 7; Frag. 
Vat. 97.) After Justinian, however, the heir of the wife 
certainly had an action even if no delay occurred, because in 
the case of dos adventitia there was an implied stipulation that 
the wife should get the dos, and the benefit of this stipulation 
descended to her heirs. (C. 5, 13, 1, 13.) Probably a similar 
construction would have been adopted in the case of dos 
profectitia. 

If the wife is not sui juris , but under the potestas of her father, 
then both together had a right to the dos , whether it were pro¬ 
fectitia or adventitia . (Ulp. Frag. 6, 6; D. 24, 3, 2, 1.) No re¬ 
ceipt was effectual to discharge the husband or his heirs, unless 
it were signed by both father and daughter. (D. 24, 3, 3.) 
The consent of the daughter was assumed, unless she distinctly 
refused. (D. 24, 3, 2, 2.) 

• Illustration . 


^ A father, in virtue of hia potestas, sent to his son-in-law, against the wish of his 
daughter, a bill of divorce. Could the father also demand back the dos he gave 
with his daughter ? Paul answered that the effect of the bill of divorce was un¬ 
doubtedly to dissolve the marriage, but that the father could not forcibly take away 
his daughter from the son-in-law, and could not recover the dos from him without her 
consent. (Frag. Vat. 116.) 

Time of restoring the Dos . According to Ulpian (Ulp. Frag. 
6, 8), fungible things must (in the absence of special agreement) 
be returned in three portions in three successive years from the 
dissolution of the marriage. Things not fungible were to be 
restored at once. Justinian- altered the rule, and enacted that 
moveables, animals, and incorporeal things should be restored 
within one year; land or houses immediately. (C. 5, 13, 1, 7.) 

An agreement that the restitution of the dos should be de¬ 
layed beyond the legal time was void, but not an agreement 
to hasten the time. (D. 23, 4, 15; D. 23, 4, 16.) 

L 
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Remedies. 

a. In respect of Rights and Duties. 

1. A husband could, in restoring the doa, retain the amount he had expended on 
permanent improvements. (CJlp. Frag. 6, 9 ; C. 5, 13, 1, 5.) 

For to meet his expenses on the property forming the dowry, the husband 
is allowed to keep back part. For by the very nature of the right, from the 
dowry must be subtracted all necessary expenses, as may be learned from 
the fuller statements in the Digest. (J. 4, 6, 37.) 

2. Justinian gave two actions; (1) actio manduti (the usffol action to enforce 
agency), when the wife consented to the outlay ; and (2) actio neyotiorum geatorum , 
when she did not. (C. 5, 13, 1, 5.) These actions will be explained under the law of 
contract. 

b. In respect of Investitive Facts. The husband had the usual remedies of an 
owner ( dominua ). (C. 5, 12, 11.) 

0 . In respect of Divestitive Facts. The wife or other person entitled to the doa. on 
the dissolution of the marriage could not take possession of the property without the 
authority of a judge. (C. 5, 18, 9.) 

1. Actio rei uxoriae was the remedy by which a wife or her father could recover the 
doa from the husband or his heirs. (D. 24, 3, 31; D. 24, 3, 44.) It was an action 
bonae fidei, that is to say, one in which the judex could take into account equitable 
considerations, although they were not pleaded injure. (See Book IV., Proceedings 
in Jure.) It had, besides, the peculiarity that the husband was not compelled to pay 
so much as to reduce him to destitution ; and the same privilege was extended to his 
sons if heirs, but not to any other persons when his heirs. (D. 24, 3, 12 ; D. 24, 3, 
15,2; D. 21, 3, 18.) 

And again, if a woman brings an action at law for her dowry, it is held 
that the husband ought to be condemned to pay only what he can—as much, 
that is, as his means allow. Therefore if his means are equal in amount to 
the dowry, he is condemned to pay the entire sum ; but if not, then as much 
as he can. And the claim for repayment is lessened by his right to keep 
back part of the dowry. (J. 4, 6, 37.) 

This was a privilege that the husband could not deprive himself of, even by his own 
agreement. (D. 24, 3, 14, 1.) 

2. Actio ex stipulatu, or actio in factum praescriptis verbis . (For dos recepticia.) 

Such was the remedy of any one that had bargained that the doa given by him to a 

wife should return to him. It was simply the ordinary action for contract. 

These actions are personal ( octionea personates) ; that is, they are to enforce rights 
in personam merely, not rights in rent. It follows, therefore, that so long as these 
were the only remedies, the wife’s interest in the dos after marriage was not of the 
nature of ownership (dominium), but rather of mere obligation. This was, however, 
affected by the prohibition of the lex Julia , which made the husband’s alienation void 
against the wife, and so enabled her, through the medium of a personal action, to 
recover her property. 

3. Changes by Justinian. Justinian abolished the actio rei uxoriae , and decided that 
the actio ex stipulatu should take its place, but so that every benefit of the former 
should be attached to the latter. (C. 5,13,1, §§ 1, 2, 9-13.) 

Formerly the action to recover a wife’s property (actio rei uxoriae) was 
one of the proceedings in good faith (ex bonae fidei judiciis). But finding 
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the actio ex stipulatu gave more scope, we have transferred all the rights 
attaching to the wife’s property to the actio ex stipulatu; but with many 
distinctions when it is put forth to recover dowries. And rightly as the 
action to recover a wife’s property is thus done away with, the actio ex 
stipulatu\ brought in to take its place, has justly taken the nature of a 
proceeding in good faith, and is therefore so regarded—but only when 
employed to obtain a dowry. (J. 4, 6, 29.) 

He also gave the real actions ( vindicatio or actio hypothecaria) to recover the pro¬ 
perty, whether in the hands of the husband or another. (C. 5, 12, 30 ; C. 5, 13, 1, 1.) 

(A.) DONATIO PROPTER NUPT/AS. 

This was an arrangement corresponding to the dos , but of 
immensely less antiquity. The first undoubted notice of it 
(for we may assume that C. 3, 7 refers to a match being 
broken off, and not to the dissolution of the marriage) is in 
a.d. 449, in a constitution of Theodosius and Yalentinian, 
where forfeiture of the donation is taken along with for¬ 
feiture of the do* as a punishment for causeless divorce. 
Justinian says it is, in name and reality, the same as 
( the dos (C. 5, 3, 20, pr.), being a correlative contribution by the 
husband to the wife. Justinian gave the wife a real action 
( vindicatio ) against all possessors to recover the property 
included in the donatio propter miptias (Nov. 61, 1), and it is 
not perhaps an unreasonable inference that the wife had the 
same general powers in respect of such donation as the husband 
had in respect of the dos . The following passage is given in 
the Institutes:— 

There is also another kind of donatio inter vivos , entirely unknown to the 
old jurists, but brought in after their time by the later of our imperial pre¬ 
decessors. This was called the donatio a 7 ite nuptias (prenuptial gift), and 
implied as a tacit condition that it should not be binding till followed up by 
the marriage. Indeed it was called ante miptias because it was accomplished 
before the marriage, and after the celebration of the nuptials no such gift 
was bestowed. But the late Emperor, Justinus our father, seeing that in¬ 
crease of dowries after marriage was allowed, was the first to permit by his 
constitution that in any such event the donatio ante nuptias might be increased 
also, even though the marriage had already taken place. But the name re¬ 
mained, though now unsuitable; for it was called prenuptial, while it thus 
received a postnuptial increase. But we being anxious to sanction a full and 
final settlement, and carefully suiting names to things, determine that such 
gifts may not only be increased, but may begin even when the marriage has 
already taken place. And further, we determine that the gifts shall be 
called not ante nuptias but propter nuptias , and shall be put on the same 
footing as dowries in this respect, that as dowries are not only increased 
but come into being when the marriage has already taken place, so too 
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those gifts brought in propter nuptias may not only precede marriage, but 
may even after it is contracted be both increased and settled (for the first 
time). (J. 2, 7, 3.) 

The children of the marriage had no interest in the donation any more than in the dos. 
(C. 5, 3, 38.) Justinian also enacted (C. 5, 3, 20, 1) that the same kind of agreements 
as were valid in the case of the dos should be allowed in the donation. He observes 
that ns such gifts, under the general law, required to be registered in court ( insinuatio ), 
and as husbands, often purposely neglected to do so, with the object of depriving 
their wives of a legal remedy, henceforth such proclamation might be made at any 
time during the marriage. (C. 5. 3, 20, 1.) 

In another respect the analogy was at least partially kept up. 1 Heretic fathers (as 
also Jews and Samaritans) having orthodox children were obliged to give them both 
dotes and donationes to the satisfaction of the Provincial Presidents and Bishops. 
(C. 1, 5, 13 ; C. 1, 5, 19.) 

(B.) THINGS OVER WHICH OWNERSHIP CANNOT BE 

EXERCISED. 

By ownership ( dominium) is understood private property, 
where a person exercises all the rights of enjoyment and alien¬ 
ation summed up in the word ownership. There were many 
objects, however, over which the full right of ownership could 
not be exercisecj. These objects will now be enumerated, with a 
statement of such rights as could be exercised in respect of them. 

I. Things common to all men (Res communes). 

Private property implies not merely the right of the owner to 
use the thing of which he is owner, but also the right to pre¬ 
vent any one else using it, even where such use would not 
in the slightest degree interfere with his enjoyment of it. But 
certain objects cannot be so appropriated. The atmosphere, 
for instance, must be used incessantly by all on pain of death, 
and no human being can be excluded from the use of it. 
Private property in the air is physically impossible. Next to 
the air, the high sea is most difficult of appropriation, and 
practically no combination of men is ever likely to have such a 
naval force as would enable them to prevent others using the 
ocean. A restricted ownership is indeed allowed by modern 
international law. Every nation has an exclusive right to 
control the navigation and fisheries on its coasts for a limited 
distance. 

And, indeed, by the jus 7 iaturale these things are common to all men— 
the air, and running water, and the sea ; and therefore the sea-shores. 
Hence no one is forbidden to approach the sea-shore, provided only he 
respects villas, and monuments, and buildings ; because they are not under 
the Jus Gentium as is the sea. (J. 2, 1, 1.) 

The sea-shore extends to the highest point reached by the waves in 
winter storms. (J. 2, 1, 3.) 
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The use by the public of the shores is part of the Jus Gentium , just as is 
the use of the sea itself. And therefore it is free to any one to place a hut 
there to which to betake himself, or to dry nets 'there, or to haul them up 
from the sea. But of those shores it is understood that no man is owner ; 
for they come under the same rules of law as the sea itself and the under¬ 
lying earth or sand. (J. 2, 1, 5.) 

Rights in res Communes . 1. The right of fishing in the sea 

belongs to all men. This was specially stated by Antoninus 
Pius in a rescript to the fishermen of Formiae and Capena. (D. 
1, 8, 4, pr.) 2.jEvery one had a right to build on the shore, 
or, by piles, upon the sea, and retained the ownership of the 
construction so long as it lasted; but when it fell into ruins, 
the soil reverted to its former state as a res communis y which 
any other person might build upon. (D. 1, 8, 6; D. 1, 8, 10.) 
But any one could forbid the erection of a pier or other 
construction that would interfere with his use of the sea or 
beach. (D. 43, 8, 3, 1; D. 43, 8, 4.) 

Remedies. —1. Actio injuriarum. —Whosoever prevents a upan fishing in the sea was 
considered to commit an injuria. (D. 47, 10, 13, 7 ; I). 43, 8, 2^9.) 2. Interdictum 

utile. —Any person whose use of the sea or beach would be impaired by any construc¬ 
tion or building could move for an interdict, after the analogy of the interdict (we quid 
in loco publico fiat), to prevent such nuisance in public places. (D. 43, 8, 2, 8.) 

• 

II. Things belonging to the State (Res Pullicae ). 

Those things are alone said to bo public that belong to the 
Roman people (D. 50, 16, 15); to this must be added things 
that may be used by the public. 

All rivers again, and harbours, are public, and therefore the right of 
fishing therein is common to all. (J. 2, 1, 2.) 

The use of the banks, too, is public by the Jus Geniium } like that of the 
river itself. And so any one is free to bring-to his ship there, to make it fast 
by cables to the trees that grow there, and to unload any burden upon the 
banks, just as he is to sail along the river itself. But the adjoining land- 
owners are proprietors of those banks, and therefore the trees that grow 
thereon belong to them. (J. 2, 1 4.) 

* 

The distinction between public things and common things was 
not in the nature of the rights exercised over them, for in 
both the use of the things belonged to men generally; but 
the difference was that common things were regarded as having 
no owner (res nullius); whereas public things were regarded 
as belonging to the State, or, as in the case of river banks, to 
private individuals. The shores of the sea were not con¬ 
sidered subject to the ownership of the State (D. 41, 1, 14, 
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pr.), but simply as under its supervision or jurisdiction. (D. 
43, 8, 3.) . 

The State might be owner in two very different ways. In 
one way, it might exercise all those rights of exclusive use 
that an ordinary private proprietor did; as, for example, 
in the Republican Exchequer (sErarium) ; the Imperial Ex¬ 
chequer ( Fiscus ), the slaves belonging to the State ( servi 
populi Romani) , mines (metalia), and lands (agri vectigales ). 
Such things may truly be said to be in the ownership of 
the Roman people (in patAmonio Romani populi). (D. 43, 8, 
2, 4.) The things subject to such rights were not called public. 

In another sense, the State may be regarded as a sort of 
owner, as in respect of harbours where the ownership of 
the soil was regarded as inhering in the State, but the per¬ 
petual use thereof was dedicated to the public. This left an 
extremely shadowy sort of ownership in the State; but in 
regard to rivers and their banks, the right of the private pro¬ 
prietor was only suspended so long as the water kept its 
channel; if it deserted its bed, he again recovered his right of 
exclusive enjoyment. 

The two chief classes of public things were public roads and 
rivers and harbours. 

1. Public Roads (Publicae viae). Roads, are of several kinds ; 
(1) public, either Praetorian, or consular, or military; (2) 
privjite, connecting fields; and (3) local ( vicinales ), which 
either are in villages or lead to them. (D. 43, 8, 2, 22.) The 
local roads are established by private persons upon their own 
land; but if the memory of such private individual has per¬ 
ished, they are treated as public. (D. 43, 7, 3, pr.) A military 
road must terminate in the sea, or in a town, or in a public 
river, or in another military road; the local roads may not 
even join to a military road. (D. 43, 7, 3, 1.) 

Private roads are of two kinds; (1) strictly private, confined 
in their use to the owners of certain lands; ^and (2) private 
roads with permissive use to the public, and connecting a house 
with a public highway. (D. 43, 8, 2, 23.) 

Public roads in the city of Rome were under the care of the 
Curule jEdiles, who had full powers to keep them in order, and 
prevent all injury to them, or interference with their legitimate 
use. To them we do not in the subsequent remarks refer, but 
only to the roads in the country. (D. 43, 10, 1, 1; D. 43, 8, 
2,24.) 
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Rights in Rural Public Roads.— (1.) Every person was entitled 
to the use of a public road as a highway, 

(2.) It was forbidden to obstruct a highway, or other place 
of which the use was in the public, as by setting up a monu¬ 
ment (D. 43, 7, 2) or any construction. (D. 42, 8, 2, pr.) 
Even if a thing has been built without objection, it cannot 
be repaired if it is an obstruction. (D. 43, 8, 2, 7.) 

Any one could compel the removal of the obstruction, and 
get compensation if he was injured, as by taking away his out¬ 
look or light (D?43, 8, 2, 14), or interfering with the approach 
to his house. (D. 43, 8, 2, 12.) 

(3.) No one was allowed to do anything to a road, or place 
anything upon it, rendering it less useful as a highway. 1 

Illustrations . 

A road is made worse, when, from being plain, it is made hilly ; when, from being 
smooth, it is made rough ; or when it is made narrower or swampy. (1). 43, 8, 2, 32.) 

After some hesitation, it was held that a road waH deteriorated when a bridge was 
built over it, or a tunnel driven below it. (D. 43, 8, 2, 33.) 

A road is made worse when a sewer is opened into it (D. 43, 8, 2, 26) ; or if water 
is allowed to overflow from an artificial pond (D. 43, 8, 2, 27) ; or when it is built 
upon in such a way as to prevent the rainfall running off the road. (D. 43, 8, 2, 28.) 

A road is also regarded as made worse if noisome smells are made in the vicinity of 
it. (D. 43, 8, 2, 29.) 

Investitive Facts.— A public road is either one constructed 
by public authority, or a private road that has been so long 
used by the public that the time when it was first made has 
been forgotten. (D. 43, 7, 3.) 

Divestitive Facts. —No prescription avails against the rights 
of the public to the use of a public road or path. It remains 
public although it is never used by the public. (D. 43, 11, 2.) 


Remedies. 

(1.) The right of using a public road was secured by interdict. 2 “The Praetor says, 
I forbid any violence to he done to hinder a man from going or driving freely along a 
public road or way. ” This interdict applied only to public roads; curiously enough, rights 
to other public things or common things were not protected by any interdict, except the 
right of navigation in rivers. Thus a right to fish or sail in the sea, to play in the 
public parks, to bathe in a public bath, or to sit in a public theatre, was protected by 
the actio injuriarum. (D. 43, 8, 2, 9.) 


1 Ait Praetor: In via publica itinereve publico facere, immitterc quid, quod ta via 
idve iter detenus sit , fiat veto . (D. 43, 8, 2, 20.) 

1 Praetor ait: Quominus illi via publica itinereve publico , ire agere liceat, vim fieri 
veto . (D. 43, 8, 2, 45.) 
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(2.) To prevent buildings and constructions prejudicial to private individuals* an 
interdict could be brought by the person directly injured. (D. 43, 8, 6.) The interdict 
was prohibitory; its object was to prevent, not to punish; hence, if any one builds 
without objection, he cannot be compelled to pull down; but the procurator of 
public works may impose a ground*rent (solarium). (I). 43, 8, 2, 17.) If the 
building or construction is not finished, security is required that it shall not be pro¬ 
ceeded with. (D. 43, 8, 2, 18.) 

(3.) Damage to the road itself was dealt with by a special interdict, which might 
be brought by any one (whether complaining of any special injury or not), and after 
any length of time : the amount of damages was fixed with reference to the interest 
of the complainant in the condition of the road. (D. 43, 8, 2, 34.) It is not merely 
preventive, but remedial (restitutoria), and the wrong-doer is q)>liged to restore the 
road to its previous state, as by giving back what he has taken away, or by taking 
away what he has left on it (D. 43, 8, 2, 43.) 

2. Rivers, and Banks of Rivers. A river ( flwnien ) is distin¬ 
guished from a stream ( rivus ) by its greater magnitude, or 
by reputation. (D. 43, 12, 1, 1.) Rivers are either permanent 
( perennia ), flowing all the year round, or winter torrents 
(torrentia ) that leave their beds dry in summer. A permanent 
river might, however, occasionally dry up without forfeiting 
its character. (D. 43, 12, 1, 2.) A public river is a permanent 
river. (D. 4?, 12, 1, 3.) Public rivers are of two kinds, navi¬ 
gable and not navigable. A bank of a river ( ripa ) is* defined, 
after the analogy of the sea-shore, as the furthest reach of the 
river. (D. 43, 12, 3, 1.) This, however, is true only so long 
as the river keeps within its natural course. Occasional flood¬ 
ings do not change the legal extent of the bank, otherwise all 
Egypt would be a bank of the Nile. But if the increase or 
abatement is permanent, the bank is regarded as altered. (D. 
43, 12, 1, 5.) 

Rights in Public Rivers . 1 (1.) “The Praetor says I forbid any 
violence to be done tb hinder any man from freely sailing a 
ship or boat on a public river, or from loading or unloading at 
the bank. And also I will grant an interdict to secure the right 
to sail freely over a lake, a canal, or a pond that is public.” 

Lake ( lacus ) is a natural and permanent collection of water. (D. 43,14, 1, 3.) 

, Pool (stagnum) is a natural collection of rain-water, and not permanent, but often 
dried up. (D. 43, 14, 1, 4.) 

Fossa is a trench or canal made by men (D. 43, 14, 1, 5), which was sometimes 
public. 

(2.) It was forbidden to do anything to a river or its banks, 


1 Fraetov ait: Quominus iUi in flumine publico navtr/i , ratem agere , quove minus per 
ripam merare, exonerate lictat , vim fieri veto. Item ut per locum, fossam, stagnum 
publicum navigare liceat interdicam . (D. 43,14, 1, pr.) 
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or place anything thereon, that would impede the navigation 
or use of the banks. (D. 43, 12, 1, pr.) 

Illustrations . 

The owner of both sides of a stream cannot throw a private bridge across the 
stream. (D. 43, 12, 4.) 

Water may be led from a river, unless specially forbidden by the Emperor or 
Senate, or unless it makes the river less navigable. (D. 39, 3, 19, 2 ; T>. 43, 12, 2.) 

Water withdrawn from a public river for irrigation ought to be divided according 
to the dimensions 'of the fields ; but water was never allowed to be withdrawn if it 
were to cause injury (D. 8, 3,17 ; D. 43, 20, 3, 1.) 

Repairs of a river bank were permitted only if no damage was done to the naviga¬ 
tion. (D. 43, 15, 1, 2.) 

Anything that would cause a public river to change its channel from that in 
which it ran during the preceding Bummer, or to make its course more rapid, was 
unlawful. (D. 43, 13, 1 ; D. 43, 12, 1, 3.) 

These rights were enforced by interdicts. (D. 43, 14, 1, 1; 
D. 43, 12, 1, pr.; D. 43, 13, 1, 11.) 

III. Things belonging to corporate bodies ( res universitatis). 

There are things that belong to a corporation, not to individuals ; city 
theatres, for instance, race-courses, and the like, owned in common by the 
cities. (J. 2, i, 6.) 

The expression universitas is used in two different significations; the correlative 
word singuli is used with corresponding diversity of meaning. Res sinyuloi'um mean 
thingB belonging to individual men : their opposite is res universitatis, or corporate pro¬ 
perty. Res singulae mean any things or aggregate of things as opposed to a universitas 
juris, or totality of rights and duties inhering in any individual man, and passing 
to another as a whole at once. The most interesting and important example of a 
universitas juris is inheritance : the analysis of the notion will be reserved. Meanwhile 
it is sufficient to note the ambiguity in the word universitas. 

A universitas or corporate body exists when a number of 
persons are so united that the law takes no notice of their 
separate existence, but recognises them only under a common 
name, which is not the name of any one of them. (D. 3, 4, 2 ; 
D. 3, 4, 7, 1.) All the members are considered in law as a 
single unit or being. (D. 46, 1, 22.) Such units are sometimes 
called “ fictitious persons,” because the corporate body, as such, 
may sue and be sued, receive or part with property, bind itself 
or bind others, through some agent or syndic (D. 3, 4, 1, 1) 
who acts in the name of the whole, just as any individual may 
act for himself. (D. 3, 4, 7., 1.) The chief characteristic of such 
a body is that it does not necessarily die. (D. 5, 1, 76.) 

A corporation could not, by the Roman Law, be created by 
private agreement; it required the authority of a statute (lex), 
Senatus ConsuUum or constitution of an Emperor. (D. 3, 4, 1.) 
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The lowest number that could form a corporation (collegium ) 
or company (societas) was three (D. 50, 16 , 85); but it seems 
that if the number of an existing corporate body was reduced 
to two or even to one in a town it could still be main¬ 
tained. (D. 3, 4, 7, 2.) There were many such corpora¬ 
tions in Rome, chiefly connected with trades, such as the guild 
of bakers, and shipowners, companies of tax-gatherers, com¬ 
panies for working mines of gold, silver, salt, &c. The internal 
government of the corporate bodies was in the hands of the 
members ( sodales ). (D. 3, 4, 4.) r 

Corporate bodies, like States, might enjoy two kinds of owner¬ 
ship. They might be owners, just like private individuals; and 
herein such bodies form no exception to the general observa¬ 
tions made with reference to private property. But some of such 
bodies—municipalities, for example—might hold property of 
which people in general were entitled to the use. It is to this 
alone that Justinian refers. In this sense alone are res uni - 
versitatis analogous to res publicae; the former belong to cities or 
municipalities, the latter to Rome itself. We have thus three 
classes of things of which the use was general: common things, 
having no owner; public things, the ownership being in the 
Roman people; and res universitatis , of which the use was in the 
public, and the ownership in the municipality. 

IV. The last class of tilings withdrawn from the exercise of 
ownership (i dominium ) is connected with religion, and consists 
of three groups (res divini juris). 

The ultimate division of things, then, is into two classes; for some are 
under Heaven’s law, some under man’s law. (G. 2, 2.) 

Of things under Heaven’s law, things sacred and devoted are instances. 
(G. 2, 3.) 

i. Sacred things are things consecrated to the gods above (res sacrae); 
devoted, those left to the gods the shades {res religiosae). (G. 2, 4.) 

But a sacred thing, it is held, can be made so only by the authority of the 
Roman people ; for it is consecrated by a statute passed, or by a Senatus 
Consultwn made for that purpose. (G. 2, 5.) 

Sacred things are things that have been duly (that is by the priests) con¬ 
secrated to God—sacred buildings, for instance, and gifts duly dedicated to 
the service of God. And these we, by our constitution, have forbidden to be 
alienated or burdened ( obligari ), except only in order to redeem prisoners. 
But if any man, by his own authority, establishes a would-be sacred thing 
for himself, it is not sacred, but profane. A place, however, in which sacred 
buildings have been erected, even if the building is pulled down, remains still 
sacred, as Papinian too wrote. (J. 2, 1, 8.) 

Those two passages illustrate the change introduced by the adoption of Christianity 
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as the State religion of the Empire. In the old religion certain deities were supposed 
to preside over the celestial region, and property consecrated for their worship was res 
sacrae; other deities to preside over the realms of the d&ad, and, in their regard, the 
place where a dead body was placed, became religiosus. In the time of Justinian the 
gods of the celestial region were replaced by the God of the Christians; and res 
sacrae continued to mean things devoted to religious wornhip. There was also a 
continuity in the investitive facts. No property could be allowed to pass under the 
exclusive care of the priests, except with the sanction of the State. Under the Empire 
the Emperor alone could authorise the dedication of property to religious uses. 
( 1 ). 1 , 8 , 6 , 1 .) 

The constitution to which Justinian refers allowed the sale of church property 
in famine also ; for h<? says it is not unreasonable to prefer the lives of men to vessels 
and vestments. (C 1, 2, 21.) By a later enactment, a church unable to pay its 
debtB was allowed to sell superfluous vessels, but not its immoveables, or anything 
required for the service of the church. (Nov. 120, 10.) 

2. Burial-ground (res religiosae). 

A place in which the body or ashes of a human being (even 
a slave) (D. 11, 7, 2) were laid became religious, if the consent 
of the proper parties Had been obtained, and if it were intended 
to be the final, and not merely a temporary, resting-place. (D. 
11, 7, 2, 5; D. 11, 7, 40.) A monument or erection in memory 
of a deceased person (D. 11, 7, 2, 6) was not a sepulchre unless 
it contained a dead body. (D. 11, 7, 42; 1). 11, 7, 6, 1.) 

Bights of the quasi-owner of a burial-place. 

(1.) A burial-place w r as not alienable. (C. 3, 44, 9 ; C. 9, 19,1.) 
On a sale of the land in which it was contained, it did not 
pass to the buyer. (Paul, Sent. 1, 21, 7.) 

(2.) A wrong was done by erasing the inscriptions, throwing 
down any statue, or overthrowing a stone or column, or other¬ 
wise defacing a tomb. (Paul, Sent. 1, 21, 8.) 

(3.) It was an offence to bury a person in a sepulchre without 
having the right to do so. (D. 47,12, 3, 3; Paul, Sent. 1, 21, 6.) 

Investitive Facts. —(i.) A devoted place we make so by our own 
choice, by bringing a dead man into a spot that is ours, if only it is our part 
to bury him. (G. 2, 6.) 

But in provincial soil, according to the general opinion, a place cannot be 
devoted; because of that soil the Roman people or Caesar is owner, while 
we have only the possession and usufruct. A place of that sort, however, 
although not devoted, is looked on as if it were (pro religioso). For so, too, 
in the provinces, what has not been consecrated by the authority of the 
Roman people, although properly not sacred, is yet looked on as if it were. 
(G. 2, 7 -) 

The theory that no ownership (dominium ex jure Quiritium) could exist over lands 
in the provinces, inasmuch as they belonged to the State, was, by the construction 
explained by Gaiup, not permitted to deprive the inhabitants of the pleasure 
of having their burying-places secure from intrusion. It will be observed that the 
introduction of Christianity led to no essential alteration of the law of sepulture. 
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A devoted place is made by each man of his own choice, when he brings 
a dead man into a spot that is his. But into a pure spot owned in common 
you cannot bring the dead against the will of a joint owner ; into a burying- 
place owned in common, however, you may, even against the will of all the 
other owners. A^d again, if the usufruct is another’s, it is held that the 
proprietor cannot, unless that other consents, make the place devoted. 
Into another’s ground, by the owner’s leave, you may carry the dead ; and 
even if he ratifies the deed only after the dead has been carried in, yet the 
spot becomes devoted. (J. 2, 1,9.) 

A pure spot is one not before used for interment. 

It was a law, moreover, that no one could be buried within 
the city, even in his own land. (Paul, Sent. 1, 21, 2; D. 47, 
12, 3, 5.) 1 

Divestitive Facts. —(1.) Paul tells us that if a river laid 
bare a sepulchre, or it threatened to fall down, the body might 
be removed during the night, after the offering of solemn 
sacrifices, to another place, which would thereupon become 
deVoted. (Paul, Sent. 1, 21,1; D. 11, 7, 44, 1.) In other cases 
the removal of a dead body from the place intended to be final 
was forbidden. (D. 11, 7, 39.) 

(2.) If the land were taken in war, it was regarded as losing 
its character; which, however, was restored if the land was 
reconquered. (D. 11, 7, 36.) “ The tombs of the enemy are 

nrit sacred to us,” was the churlish maxim of the law. (D. 47, 
!2, 4.) 

Remedies. (1.) Actio dc scpulcro violate . It was a crime to hinder the burial of 
any body wrongfully, or to violate a sepulchra (D. 47, 12, 8); but the action here 
named carried only a fine in money. (I). 47, 12, 9.) The action was Praetorian, and 
was given in the first instance to the owner of the soil; and if the owner did not appear, 
then to any one that pleased ; and if several appeared, then to whichever seemed to 
have best reason. (D. 47, 12, 3.) 

When an action was brought by the owner of the soil, the damages were fixed at 
whatever sum might be considered by the judge to be proper ; and if by a person not 
owner, the penalty was 100 aurci . (D. 47, 12, 3.) Condemnation carried with it 

infamy. (I). 47, 12, 1.) 

(2.) Actio in factum. —To prevent a person burying a body where he had no 
right. The Praetor says, ** If it is alleged a dead man, or the bones of a dead 
man, are carried into pure ground [ i.e . ground not sacred, or devoted or hallowed, 
(D. 11, 7, 2, 4)] belonging to another, or into a burying-place to which there is no 
right, then the doer shall be liable to an actio in factum t and shall be subjected to 
a pecuniary penalty.” (D. 11, 7, 2, 2.) 

(3.) A special interdict was allowed when any one was prevented burying a corpse 
in land that belonged to him. (D. 11, 8, 1.) 

3. Hallowed things {res sanctae ), too, such as walls and gates, are in a way 
under Heaven’s law, and therefore form part of no one’s goods. And the 
reason why we call walls hallowed is this, that a capital penalty is fixed for 


1 XII Tables. Uominem mortuum in urht nc sepelito nexturito. 
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those that do them arty wrong. And for the same reason, too, we call those 
parts of statutes in which we fix the penalties for those that act in defiance 
of the statutes “ sanctions.” (J. 2, 1, 10 ; G. 2, S.J 

Ambassadors also were regarded as hallowed: persons who 
struck or injured them were delivered, up to the nation they 
represented. (D. 50, 7, 17, pr.) 

The walls of cities could not be touched or even repaired 
without the authority of the State. (1). 1, 8, 6, 4.) To leap 
the walls was Jiho offence for which Romulus is said to have 
killed his brother Remus. (D. 1, 8, 11.) 

Things sacred and hallowed were protected by an interdict 
which was both prohibitory and restitutory. (D. 43, 8, 2, 19; 
D. 43, 6, 2.) 

(C.) RESTRICTIONS ON VOLUNTARY ALIENATION 

The Roman Law imposed restrictions on the voluntary alieifa- 
tion of property, both in respect of the mode of alienation and 
also of the amount that might be given. A voluntary alienation 
is one that a person is not compelled by law to make; as a 
gift. 1 

(a.) Restrictions as to the mode of voluntary alienation. 

There are other gifts too made without any thought of death, and called 
inter vivos . These are not to be compared to legacies in any respect, and 
if once completed they cannot be readily revoked. And they are completed 
when the giver has openly declared his intention, whether in writing or not. 
Our constitution, too, has determined that these gifts, like sales, should in 
themselves involve the necessity of delivery, but so that if no delivery took 
place they should be fully and completely valid, and the necessity of delivery 
should rest upon the giver. And since the arrangements of former emperors 
willed that such gifts should be registered in the public records if of more 
than 200 solidi y our constitution has extended the amount to 500 so/idi, and 
decided that gifts up to that sum shall stand even without registration. It 
has, too, found certain gifts, of which registration is entirely needless, which 
are in themselves most fully valid. And many other points beside we have 
found tending to the freer issue of gifts, that can all be gathered from our 
constitutions laid down regarding this. Yet it must be known that although 
the gifts are quite unqualified, still if those that receive the boon prove 
ungrateful, we have by our constitution given leave to revoke the gifts on 
certain fixed grounds. For we would not have those that have bestowed 
their property on others to suffer at the hands of these very men outrage or 
loss after the fashions enumerated in our constitution. (J. 2, 7, 2.) 

In this passage Justinian deals with two very distinct though closely related sub¬ 
jects, voluntary promises and voluntary alienations. The effect of a voluntary promise 


* Quod nullo jui* cojentc conceditur.” (D. 50, 17, 29.) 
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was to bind the promiser to deliver whg,t he promised; but until delivery there was 
no change of ownership in the thing. Moreover, gifts exceeding 500 solidi must be 
registered. • 

Constantine enacted that voluntary alienations should be evidenced by a written 
document, containing the name of the donor, and a description of the nature of his rights 
and of the property ; that this document should be registered, and that the property 
should be delivered in the presence of witnesses. (C. Th. 8, 12, 1 ; C. Th. 8, 12, 3.) 
These precautions were superseded by the rules introduced by Justinian. 

(/3.) Restrictions on the amount of gifts. 

I. An old statute (lex Cincia, B.C. 203) that continued to exist 
up to the time of Constantine, but fell into desuetude before 
Justinian, prohibited gifts beyond a certain amount (which is 
not stated), except as between certain relatives. Gifts to the 
extent to which they exceeded the limit, but no further, were 
void. (Frag. Vat. 266; Ulp. Frag. pr. 1.) It seems, however, 
that if the donor did not revoke the gift during his life or by 
will, the gift was confirmed. (Frag. Vat. 294.) 

The persons exempted from the restrictions of the lex Cincia were (1) all persons 
related by blood (coynati) up to the fifth degree, and to second cousins in the sixth 
degree ; also those in whose potestas , manus, or mancipium such persons were, or 
those over whom such persons had potestas, minus , or mancipium. (Frag. Vat. 298- 
301.) (2) Persons related by affinity, so long as the tie lasts, but no longer. (Frag. 

Vat. 302.) (3) Tutors to pupils, but not pupils to tutors. (Frag. Vat. 304.) (4) 
Patrons and freedmen. (Frag. Vat. 307-309.) (5) Any blood relation beyond the 
sixth degree could make a gift as a dowry. (Frag. Vat. 305, 306.) 

II. It was enacted by Severus and Antoninus that alienations 
made by persons after the commission of a capital crime, with¬ 
out valuable consideration, should be invalid if condemnatipn 
followed. (D. 39, 5, 15; D. 39, 5, 31, 4.) 

III. Gifts to concubines or natural children. Constantine 
seems to have prohibited all gifts or bequests to natural children 
or concubines. (Nov. 89, pr.; C. Th. 4, 6, 1.) This was part of 
his policy to discourage and repress concubinage. With this 
object in view he introduced, on the one hand, the privilege of 
legitimation by subsequent marriage; and, on the other hand, 
he imposed on concubines and natural children an incapacity to 
take any property from the father, either in his lifetime or on 
his death. In a.d. 371, however, we find this severity miti¬ 
gated in certain cases by a constitution of Valentinian, Valens, 
and Gratian. (C. Th. 4, 6, 1.) If a person died leaving legiti¬ 
mate children or grandchildren, or a father or mother, all gifts 
or bequests made by him to his concubine or natural children 
exceeding one-twelfth of his property were declared void. If a 
person died without leaving such relatives, he could give his 
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concubine or natural children as much as one-fourth, but not 
more. In substance this provision agrees with a subsequent 
constitution of Arcadius and Honorius, a.d. 403. (C. 5, 27, 2.) 
Justinian admitted a further relaxation. If a person has any 
legitimate children, he cannot give his natural children or his 
concubine more than one-twelfth of his property. If he leaves 
no legitimate children, but ascendants, for whom he is obliged 
to provide in his will, then the natural children can get as much 
as the father pjeases, if enough is left to satisfy the legal claims 
of the ascendants. If there are no legitimate children, and no 
such ascendants, a father may leave his whole property to his 
concubine or natural children. (Nov. 89, 2.) 

IV. Gifts between husband and wife. Before marriage, an 
intending husband or wife could make gifts to the other without 
restriction, and the gifts might even be conditional upon the 
celebration of the marriage (Frag. Vat. 262) ; but after mar¬ 
riage a husband could not make a gift to his wife, nor to her 
father, if she were under his potestas; nor could a wife make 
a gift to her husband, nor to his father, if he were in his father’s 
potestas , nor to his children if they were in his potestas . (C. 5, 

16, 4; Frag. Vat. 269.) In the age of Antoninus this rule was 
ascribed to custom (D. 24, 1, 1; D. 24, 1, 3); but it has been 
pointed out that the prohibition of the lex Cincia did not apply 
to husband and wife, from which it may be perhaps inferred 
that the rule did not exist during the Republic, about B.C. 200. 

When a wife ceased to be in the manus of her husband, she 
enjoyed complete proprietary independence, unless she re¬ 
mained in the potestas of her father. Thus the wife, like the 
husband, kept her property separate. As both, therefore, 
might by foolish generosity bo deprived of their property, the 
rule prohibiting gifts was made applicable to both; for, as was 
said by the Emperor Antoninus, the object of marriage was the 
satisfaction of an honourable love, and not that either husband 
or wife should gain money by it. (D. 24, 1, 3, pr.) 

Exceptions .—1. Birthday and other presents, if moderate in 
amount, were not prohibited. According to custom, every year 
husbands made presents to their wives on the Kalends of March, 
and wives to their husbands on the Saturnalia. (D. 24, 1, 
31, 8.) 

2. Gifts were valid if they were not to take effect until the 
dissolution of the marriage. A gift made in contemplation of 
an immediate divorce was valid; but was prohibited if made 
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with reference to a future possible divorce. (D. 24, 1, 61; 
D. 24, 1, 62; D. 24, 1, ,12.) 

3. Gifts were not prohibited unless they made the giver 
poorer, and also the receiver richer. (D. 24, 1, 25.) 

% 

11 lustrations. 

A husband refuses a legacy or inheritance, which thereby goes to his wife. Although 
the husband did this by way of gift, the wife’s title is perfect. The renunciation does 
not take from the husband’s property. (D. 24, 1, 5, 1.3 ; D. 24, 1^ 5, 14.) 

Either husband or wife may grant to the other, as a gift, a burial-place. (D. 24, 1, 
5, 8 ; D. 24, 1, 5, 9.) A gift to a wifo of a valuable tombstone is not void, but the 
property in it remains in the husband until a dead body is placed there, and the place 
becomes devoted. The gift does not enrich the wife. (D. 24, 1, 5, 10.) 

A husband may present a slave to his wife with a view to manumission, although 
indirectly this was a gift of the valuable rights of patronage. (C. 5, 16, 22; D. 24, 
1,9,1.) 

Either husband or wife may have the use of the other’s slaves, or of a dwelling* 
house, gratuitously. ( D. 24, 1, 8.) 

Either party may surrender to the other a thing pledged to the other without a 
consideration, the debt not being thereby extinguished. (D. 42, 8, 18.) 

Gifts by a wife to her husband, to enable him to acquire any public dignity, are 
valid. Hence gifts to defray the expenses of standiug for office or of the games. 
D. 24, 1, 42; IX 24, 1, 40.) 

Confirmation of invalid gifts. —The prohibition did not ex¬ 
tend beyond the lifetime of the parties; after the marriage 
was at an end, gifts might take effect. Therefore, just as 
a gift made before marriage, to take effect only after 
marriage, was declared void, so a gift during marriage to 
tako effect after the marriage was dissolved by the death 
of one of the parties, was valid. (D. 39, 6, 43; D. 24, 1, 
9, 2; D. 24, 1, 11, pr.) A husband or wife, therefore, hav¬ 
ing made gifts to the other, could confirm them by Will. It 
became usual to insert in wills a clause to that effect, when 
it was desired that gifts made during marriage should be 
retained. At length Antoninus, before coming to the throne, 
in the reign of Severus, carried a Senatns Consultum to the 
effect that all gifts invalid during the marriage should become 
valid on the death of the donor, unless expressly revoked 
during life, or by testament. (D. 24, 1, 32, 2.) A question, 
however, arises where property was not given, but only a 
promise made. Can the promise be enforced against the heir 
of the deceased ? There was a difference of opinion between 
the two great classical jurists, Papinian and Ulpian. Papinian 
held that the Senatus Consultum applied only to gifts of things, 
and that an invalid promise was not made obligatory by the 
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death of the promiser. (D. 24, 1, 23.) Ulpian, however, 
explicitly held that a stipulation, for example, for an annuity, 
could be enforced after the death of the promieer, if he had not 
withdrawn from it in his lifetime. (D. 24, 1, 33, pr.; D. 24, 1, 
33, 2.) Justinian decided not merely that all such promises 
should be enforced, but that even a mortgage or pledge by the 
husband of the things promised should not be considered an 
implied revocation of the gifts. (Nov. 162, 1.) Previous to 
this time pledging a thing had been construed as a tacit 
revocation. (C. 5, 16, 12; D. 24, 1, 32, 5.) 

In certain cases, however, death did not operate as a 
ratification. 

(1.) If the parties were divorced, or even permanently 
separated without a formal divorce, and not re-married before 
death. (D. 24, 1, 62, 1; D. 24, 1, 32, 1; D. 24, 1, 32,19.) 

(2.) If the donee or receiver of the gift died first, or were 
reduced to slavery. (D. 24, 1, 32, 6 ; D. 24, 1, 32, 18.) 

(3.) Such confirmed gifts were subject to the rules applicable 
to gifts made mortis causa . Therefore both donor and donee 
must have a capacity to give and receive at the time of death. 
(C. 5, 16, 24; D. 24, 1, 32, 7; D. 24, 1, 32, 8.) 

(4.) Justinian, in the Code, required the gift to be expressly 
confirmed by will if it exceeded the amount that required 
registration; but the provision was repealed in the Novels. 
According to the latest law, such gifts took effect up to the 
amount that did not require registration, but beyond that 
amount were invalid. (C. 5, 16, 25 ; Nov. 162, 1, 2.) 

Extension of Investitive and Transvestitive Facts. 

We may, with Savigny, regard Agency as an extension of 
investitive and transvestitive facts. It is convenient, in the 
first instance, to assume that a transvestitive fact operates 
■universally—that anybody may become the owner of anything. 
Thereafter the qualifications to which this statement is subject 
may be enumerated,—the persons that cannot be owners, and the 
things that cannot be the objects of ownership. But the trans¬ 
vestitive facts admit of extension as well as restriction. Thus, 
if A mancipates a slave to B, B becomes owner, and that is the 
simple form; but if, in consequence of the mancipation, not B, 
but C becomes owner, then we have a transvestitive fact oper¬ 
ating in favour of C, who has taken no part in the transaction. We 
may regard this as an extension of the simple transvestitive fact. 

M 
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Did the Roman Law recognise any such extension—any 
agency? In answering this question a distinction of much 
importance and constant recurrence appears in view. It id 
that between the old formal and the newer non-formal modes 
of conveyance. In respect of the former, no agency was pos¬ 
sible except through slaves or persons in an analogous state; 
but in respect of the informal modes of conveyance, such as 
delivery, agency was permitted universally, 

I. Agency in respect of the formal transvest\tive facts. 

We acquire things not only ourselves directly, but also by means of those 
that we have in our potestas \inanus or mancipium ], and also of those slaves 
in whom we have a usufruct; and, further, of freemen or slaves belonging to 
others that we possess in good faith. Let us look into these cases narrowly 
one by one. (J. 2, 9, pr.; G. 2, 86.) 

1. SLAVES and persons subject to potestas , manns, ox mancipium. 

And, further, all that [your children in potestate, and all that] your slaves 
[receive by mancipatio or] obtain by mere delivery ( traditio ), all rights 
that they acquire by stipulation or on any other ground whatever, all are 
acquired for you, and that though you know it not, or even against your will: 
for the slave that is in your potestas can have nothing of his own. And, 
therefore, if he is appointed heir, he cannot enter on the inheritance except 
at your bidding; and if at your bidding he does enter, it is for you he acquires 
the inheritance, just as if you had been appointed heir. And so also with a 
legacy. (J. 2, 9, 3; G. 2, 87.) 

But we must bear in mind that when a slave belongs to one man in bonis , 
and to another ex jure Quiritium , all that is acquired through that slave, on 
any ground, goes to the owner in bonis. (G. 2, 88.) 

And not only property ( proprietas ) is acquired for you by persons in your 
Potestas , but also possession. For when they have gained possession of a thing, 
that possession is held to be yours. And thus, by means of them, the time for 
usucapio or longi temporispossessio begins to run. (J. 2, 9, 3 ; G. 2, 89.) 

But as regards persons in manu or in 7 nancipio , though by means of them 
you acquire property on any ground, just as through persons in your potestas , 
yet, whether you acquire possession is usually questioned, because they them¬ 
selves are not in your possession. (G. 2, 90.) 

2. Slaves possessed in good faith. 

The same decision has been come to with regard to a person in good 
faith in your possession, and that whether he is free or another man's slave. 
For the decision as tb him that has the usufruct holds with regard to the 
possessor in good faith too. All he acquires, therefore, on. any ground 
outside those two, belongs either to himself if he is free, or to his master if 
he is a slave. (J. 2, 9, 4 ; G. 2, 92.) 

“Outside those two.”—For the meaning of this, see the following extract, 
“ 3. Slaves held in usufruct.” 

But if the possessor in good faith has come by usucapio to own the slave, 
and thus to be his master, then all the slave acquires on any ground goes to 
him as his master. (J. 2, 9, 4 ; G. 2, 93.) 



OWNERSHIP. 


179 


But he that has the usufruct cannot become owner by usucapio j in the 
first place, because he is not possessor, but has only the right of use and 
enjoyment; and in the second place, because lie knows that the slave 
belongs to another. And it is not property alone that you acquire by means 
of slaves in whom you have a usufruct or who are in good faith in your 
possession, of by means of a free person in good faith in your service, but 
possession as well. With regard to the person of both slaves and freemen, 
we speak in accordance with the limitation just set forth; viz., that the 
possession must have been gained by them either with your property or 
by their own exertions. (J. 2, 9, 4.) 

3. Slaves hel(f in usufruct. * 

* 

As regards slaves held by you only in usufruct, it has been decided that all 
they gain with your property or by their own exertions is added to your estate: 
but all they gain on other grounds than those belongs to the master that 
owns them. And therefore if such a slave is appointed heir, or any legacy is 
left him, or gift bestowed on him, it is acquired not for the man that has the 
usufruct, but for the master that owns him. (J. 2, 9, 4.) 

II. Non-formal transvestitive facts. 

From all this, then, it appears that through freemen neither subjected to 
your power nor possessed by you in good faith, and also through other men’s 
slaves in whom you have neither the usufruct nor lawful possession, you can 
in no case acquire. And this is the meaning of the saying that through an 
outsider nothing can be acquired. 

To this there is one exception. For it is held that through a free person— 
a procurator, for instance—you can acquire possession, not only knowingly, 
but even in ignorance, as was settled by a constitution of the late Emperor 
Severus. And by possession of this sort you acquire ownership even, if it was 
the owner that delivered the property ; or if not, you can acquire it by usucapio , 
or longi temp oris praescriptio. (J. 2, 9, 5 ; G. 2, 95.) 

It makes no difference whether the owner in person delivers the property 
to another, or whether some one else delivers it by his wish. (J. 2, 1, 42.) 

And on this principle, if any one is allowed by the owner to manage his 
business freely, and he in the course of business sells goods and delivers 

them, he thereby makes them the property of the receiver. (J. 2, 1, 43.) 

% 

Illustrations . 

Titius and GaiuB bought land, which was delivered to Titius partly for himself and 
partly as the agent of Gaius. By this delivery Gaius becomes part owner of the land. 
(D. 41, 1, 20, 2; C. 4, 27, 1 ; C. 7, 32, 8.) 

Sempronius takes delivery of a slave from Maevius with the intention of holding 
It for Julia. Julia afterwards hears of the transaction. From that moment she 
begins to acquire by usucapio . (C. 7, 32. 1.) 

Titius, the agent of Julius, at his request buys a farm, and takes delivery of it in 
the name of Julius. That delivery immediately vests the ownership in Julius, even 
before he knowB that the delivery has actually taken place. (D. 41, 1, 13, pr.) If, 
however, Titius bought the farm without any special order, Julius does not become 
owner until he hears of the transaction, and ratifies it. (D. 41, 2, 42, 1.) 

The distinction between formal and non-formal Investitive 
Facts pervades the whole Roman Law. It appears in the manu- 
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mission of slaves, adoption, conveyance of property, contract, 
inheritance, and procedure. Everywhere the Roman Law pre¬ 
sents the same characteristics. In antiquity it was characterised 
by a spirit of intense formalism—a spirit emulated by the jurists 
in the narrow pedantry of their interpretation. The forms 
or ceremonies had doubtless at some remote period a real sig¬ 
nificance, if for nothing else, as symbolising an almost super¬ 
stitious reverence for law. These forms had also a marked 
utility among a people to whom the art of writipg was unknown 
as an instrument in the transactions of daily life. It followed 
that no one could be affected by the forms except the persons 
that actually took part in the ceremony. Hence the general 
rule, that in no legal transaction could one freeman represent 
or act for another. The only exception was in the case of 
slaves, and other persons subjected to a qualified ownership. 
But in the course of time, as the law paid less attention to 
forms, and more to the meaning and intention of parties, the 
rule of the civil law was felt as an inconvenience as well as an 
anomaly. Thus it was held that any one could acquire posses¬ 
sion by another, so that the possession of A should be held to 
be the possession of B. In the later period of the Roman Law 
delivery of possession ( traditio) became the exclusive mode of 
conveying property; and thus, as Justinian states, ownership 
could be acquired not only by slaves, but by any free person. 

Remedies. 

a. Remedies in respect of Righto and Duties. 

First, Rights to moveables. (Res se moventes , and res mobiles .) 

I. Theft — Actio Furti . This is the remedy against the thief. It is concurrent with* 
other actions, such as the ordinary actions for recovering ownership (vindicatio, actio ad 
exhibendum), but generally these would only be resorted to when the stolen article 
(res furtiva) was in the possession of a person innocent of the theft. The actio furti is 
cumulative with the condictio furtiva , an action whose characteristics will be presently 
described. (D. 13, 1, 7, 1.) 

The actio furti y whether brought for twofold or for fourfold the loss, looks 
only to the recovery of the penalty. For the recovery of the thing itself the 
master has a remedy outside this—by vindicatio , namely, or condictio . Vindi¬ 
catio is the remedy against the possessor, whether that is the thief or some 
one else. Condictio lies agaiilst the thief himself or his heir, although he is 
not the possessor. (J. 4, 1, 19.) 

1. The penalty for theft varied according as the thief was or was not caught in the 
act. Hence a distinction between manifest and non-manifest theft. (Furtum mani¬ 
fest urn and nec manifestum.) The standard of punishment was thus determined with 
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a regard to the feelings of vengeance that might be expected to actuate a sufferer 

taking into his own hands the punishment for the depredations on his property. 

■ 

The penalty for a thief taken in the act ( manifesti furti) was by the statute 
of the XII Tables capital. Fora freeman was scourged, and adjudged to 
him from whom he had stolen. But whether he was made a slave by being 
so adjudged, or was put in the position of a debtor assigned to a creditor 
( adjudicatus\ was a question among the older writers. A slave, again, was 
scourged in like manner and put to death. But afterwards the harshness of 
the penalty was censured ; and for a theft by a slave as well as by a freeman 
the remedy fixed by the Praetor’s edict was an action for fourfold the 
amount. (G. 3, 18$, 190.) 

For a thief not taken in the act ( nec manifesti ), the penalty imposed by 
the statute of the XII Tables was an action for twofold the amount; and this 
the Praetor retains. (G. 3, 190.) 

The penalty for theft is, where the thief is taken in the act—fourfold, 
whether he be slave or free ; where he is not—twofold. (J. 4, 1, 5.) 

What is manifest theft (Furtum manifestum) f 

Furtum manifestum , some have said, is theft detected while it is still 
being committed. Others go further and say that it is theft detected while 
the thief is still on the spot where it is committed : for instance, if olives are 
stolen in an olive-grove or grapes in a vineyard, as long as the thief is in 
that olive-grove or vineyard ; or if in a house, as long as the thief is in that 
house. Others again go still further, and say that a theft must be called 
manifestum if detected before the things stolen have been carried to the 
place where the thief meant to carry them. And others, going further stiH, 
say whenever the thief is seen holding the thing stolen. This last opinion 
lias not been accepted. And even the opinion of those that think that until 
the things stolen have been carried to the place meant for them by the 
thief, the theft, if detected, is a furtum manifestum , has been disapproved 
by most. For it raises doubts as to the limit of time to be set, whether one 
day or more ; a point that comes in, because often the thief means to carry 
things stolen in one State into other States or provinces. Therefore, of the 
two opinions first stated, one or other is the approved one ; and most prefer 
% the latter. (G. 3, 184.) 

A fur manifestus is what the Greeks call g-x dvrotpupu). And the term 
includes not only the thief taken in the very act, but also the thief taken on 
the spot where the theft is committed ; for instance, if he has committed a 
theft in a house, and is taken before he goes out of the door; or in an olive 
grove, or vineyard of olives or grapes, and is taken while still in that olive 
grove or vineyard. And even further than this the term furtum manifestum 
must be extended. For so long as the thief is seen or taken still holding 
the thing stolen, and that whether in private or in public, by its owner or 
by any one else, before he has reached the place where he meant to carry 
the thing and lay it down, he is a fur manifestus. But if he has carried it 
to the point to which he meant to carry it, although he is taken with the 
thing stolen in his possession, he is not a fur manifestus. (J. 4, 1, 3.) 

What furtum nec manifestum is, appears from what we have said. For 
all that is not manifestum is nec manifestum . (J. 4, 1, 3 ; G. 3, 185.) 



182 


RIGHTS IN REM. 


The penalty, was double or quadruple—what ? A difference existed when the 
owner (dominus) sued the thief, and when any other person interested in the property 
did so. # 

(1.) The owner, as a general rule, was confined to the price or read value of the 
stolen property. (D. 47, 2, 80, 1.) {Non quod interest, sed rei verum prctium. D.. 47, 
2, 50.) 

(2.) A person, not an owner, having a right to sue a thief, recovers double what he 
loses by the theft, not twice the worth of the article stolen. (D. 47, 2, 80, 1.) 

A's female slave is stolen from him and sold by the thief to B, an inno¬ 
cent purchaser, who gives the thief two aurei. The slave iB again stolen by Attius, 
who iB sued both by A and B. What penalties will each recover ? A obtains double 
the value of the slave, B double the value of his interest (duplum quanti ejus interest). 
The owner measures by the ownership, the possessor by the possession. (D. 47, 2, 74.) 

The value of the thing, if it afterwards perishes or is deteriorated, is taken as it 
was at the time of the theft. But if its value is enhanced between the time of the theft 
and the commencement of the action, its maximum value is taken. (D. 47, 2, 60.) 

Thus, a thief steals a child, and is sued by the owner when the child has grown up: 
the measure of damages is not the value of the child, but the highest value of the 
adult; because it would be monstrous to give the thief the benefit of any change result¬ 
ing from his own wrong. (D. 47, 2, 67, 2.) 

The owner, also, can add remote damages. 

Thus, A has sold an article to B, which he is bound to give to B by a day named 
under a penalty. Before the day, the article is stolen, and A has to pay the penalty. 
He recovers from the thief twice what he has had«to pay. (D. 47, 2, 67, 1.) 

A slave instituted heir is stolen. The thief must pay twice the value of the inherit¬ 
ance, as well as twice the value of the Blave. (D. 47, 2, 52, 28.) % 

When securities are stolen {tabulae vel cautiones ), the thief must pay double or 
quadruple, not merely the value of the material, but of the sums for which the docu¬ 
ments were the securities. (D. 47, 2, 27.) It makes no difference if the documents 
are cancelled (D. 47, 2, 82, 3), unless there is other valid evidence. (D. 47, 2, 27, 2.) 

2. The actio furti may be brought by the heirs of the injured person, but not against 
the heirs of the thief, because the action is penal. (D. 47, 2, 41, 1 ; 0. 6, 2, 15.) 

3. Aggravated theft. (De incendio, ruina , naufragio, rate, nave expugnata. (D. 

47 , 9 .) 

When the theft was committed from a building on fire, a house fallen down, a 
shipwreck, or a boat or ship attacked by force, the thief was liable to a fourfold 
penalty if the action were brought within the year, but after that time only to a single 
penalty. The words of the edict are given. (D. 47, 9, 1, pr.) 

The Praetor says—If it iB alleged that a man, after a fire, the fall of houses, or a 
shipwreck, or by the violent capture of a boat or ship, has carried off any plunder, or 
has wilfully resetted it, or has under these circumstances inflicted any damage on any 
one, against that man I will give a remedy—if within a year from the first time there 
is power to try the case, then for fourfold the loss ; if after a year, then for the loss 
simply. 1 

The edict also includes buildings adjacent to those that are burned or have fallen 
down. (D. 47, 9,1, 3.) 

Naufragium includes what is cast ashore at the time of a wreck, but not when an 
interval has elapsed. (D. 47, 9, 2; D. 47, 9, 5.) What is stolen on the Bhore, not 


1 Praetor ait: u In eum qui ex incendio, ruina, naufragio , rate, nave expugnata, quid 
rapuisse, recepisse dolo malo, damnive quid in his rebus dedisse dicetur , in quadruplum 
in anno, quo primum de ea re experiundi potestas fuerit: post annum in simplum judi¬ 
cium dabo. ” 
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under the excitement of the shipwreck, falls under the head of simple theft. (D. 47, 
9, 3, pr. ; D. 47, 9, 3, 6 ; D. 47, 9, 4.) 

Rate vel nave expugnata is when a boat or vessel is attacked by pirates or robbers, 
and things are stolen either by them or by others under cover of the tumult. (D. 47, 
9, 3, 1.) 

IL Other actions in case of theft. 

Of thefts there are [according to Servius Sulpicius and Masurius Sabinus, 
four kinds, manifestum and nec manifestum, conception and oblatum. But 
Labeo makes] two kinds only, manifestum and nec manifestum; for conception 
and oblatum are rather species of procedure attaching to theft than kinds of 
thefts. [And this te certainly the truer view, as will appear below.] (J. 4,1, 
3> G. 3, 183.) 

1. Furtum conceptum. An action against the possessor (whether innocent or not) 
of stolen goods. 

The term furtum conceptum is applied when in a man’s house, before 
witnesses, something that has been stolen is sought and found. For against 
him there is a special action, even although he is not the thief, called the 
actio (furti) concepti. (J. 4, 1, 4; G. 3, 186.) 

2. Furtum oUatum. Imposing stolen goods on one to escape the former action. 

The term furtunt oblatum is applied when something that has been stolen 
is brought to you by some one, and is found on formal search in your house, 
especially if brought to you with the intention that it shall be found in your 
house and not in the giver’s. For you, in whose house it is found upon a 
formal search, have a special action against the man that brought it, 
although he may not be the thief. And this is the actio oblati . (J. 4, 1, 4 ; 
G. 3, 187.) 

The penalty in the actiones concepti and oblati is by the statute of the 
XII Tables threefold. And the same penalty is still enforced by the 
Praetor. (G. 3, 191.) 

3. Actio prohibiti furti. Resisting the search for stolen goods. 

There is also an actio prohibiti furti against the man that prevents 
another when wishing to search for stolen goods. (G. 3, 188.) 

This actio prohibiti is for a fourfold penalty, and was brought in by the 
Praetor’s edict. But the statute fixes no penalty on that account $ it only 
orders the man that wishes to search to go naked to the search, girt with a 
linen girdle and holding a fiat dish ; and if he finds any stolen goods, the 
statute declares it a case of furtum manifestum . (G. 3, 192.) 

What the linen girdle is has been questioned. But the truer view is that 
it is a kind of decent covering for the man’s loins. And so the whole 
statute is absurd. For the man that prevents another from searching with 
his clothes on, will also prevent him from searching with his clothes off; 
and all the more that if the thing is sought and found in that fashion, he 
will be made liable to a greater penalty. And again, it is absurd to order 
him to hold a fiat dish. For whether the aim was to keep the hands of 
the holder engaged so that he could not slip in anything, or to supply him 
with a dish whereon to place what he found, neither aim is attained if the 
thing sought for is of such a size or nature that it could peither be slipped in 
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nor placed upon the dish. This assuredly is undoubted, that a dish of any 
material satisfies the statute. (G. 3, 193.) 

Yet because the statute ordains that a theft so discovered (viz., by the 
search lance et licio) is a furtum manifestum , there are some writers that 
say that furtum manifestum is of two kinds—statutory and natural; statutory 
being that of which we are speaking ; natural, what we have set forth above. 
But in truth furtum manifestum is natural; for no statute can turn a fur 
nec manifestus into a fur manifestus any more than it can turn him that is 
no thief into a thief, or him that is not an adulterer or a man-slayer into an 
adulterer or man-slayer. But what the statute can do is this—it can ordain 
that a man shall be punished exactly as if he had beeg guilty of theft or 
adultery or manslaughter, although really guilty of none of them. (G. 3, 194.) 

There is also an actio prohibiti furti against the man that prevents 
another from searching for stolen goods when he wishes to do so in the 
presence of witnesses. Besides, a penalty is fixed by the Praetor's edict to 
be enforced by the actio furti non exhibiti against the man that has not pro¬ 
duced stolen goods, when sought for and found in his possession. (J. 4, 1, 4.) 

But these actiones , furti concefti , furti oblati, furti prohibiti , and also 
furti no 7 i exhibiti , have fallen into disuse. For the search for stolen goods 
is not now-a-days conducted with the old formalities. And rightly, therefore, 
as a result of this, the actions just spoken of have passed out of common 
use. For it is plain beyond all dispute that all that knowingly receive and 
hide stolen goods are liable to the actio furti nec manifesti. (J. 4, 1,4.) 

4. Condictio furtiva. For the recovery of stolen goods. 

Since actions arc thus distinguished, it is certain that the plaintiff cannot 
demand what is his from another by the formula, “ Si paret eum dare 
oportere 11 (if it appears that he ought to give it). For it cannot be said that 
what is the plaintiff's ought to be given him ; for when a thing is given to 
any one, what is meant is that it is given him to make it his; and what 
is already the plaintiff's cannot be made any the more his. Plainly from 
hate of thieves, however, and to make them liable to more actions, it is 
provided that beside the penalty of twofold or fourfold damages in order to 
regain the thing, thieves should be liable to this action too, u si paret eos dare 
oportere and that although there lies against them the actio in rem also by 
which a man claims what is his own. (J. 4, 6, 14; G. 4,4.) 

The only person that could bring this action was he that was owner of the 
thing at the time the action was brought. (1). 13, 1, 1 ; D. 13, 1, 10, 2.) It may 
be brought against the heirs of the thief. (D. 13, 1, 5 ; D. 13, 1, 7, 2.) 

In another respect it differs from the action for theft; namely, that* if any one of 
several accomplices is sued, the rest escape. (C. 4, 8, 1.) 

The defendant is bound to restore the tiling if he has it, or to pay its value if he has 
not. (C. 4, 8, 2 ; D. 13, 1, 8,1; D. 13, 1, 13; D. 13,1, 3.) 

III. Robbery. Actio Vi Bonorum Raptorum. 

1. Penalty. 

The actio vi bonorum raptorum if brought within a year is for fourfold, 
after a year for the direct loss only. And this is an actio uti/is t available 
even if the robber has taken but one thing, and that the most trifling. The 
fourfold claim, however, is not wholly penal; for it includes beside the 
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penalty the recovery of the thing taken, just as in the actio furti manifesti 
of which we have spoken. In the fourfold amount, then, the recovery of the 
thing is included, so that the penalty is threefold, and that whether the 
robber is arrested in his wrong-doing or not. For it is absurd that a 
robber by force should get off more lightly than a thief by stealth. (J. 4, 
2, pr.) 

It must also be remembered that a robber is necessarily a manifest thief, because 
the exercise of Yiolence implies resistance. (D. 47, 2, 80, 3.) 

IV. Damages. Damnum injuria. 

This action may be brought alternately with a criminal prosecution. 

It is open to him whose slave has been killed both to proceed at private 
law for the damage done (under the lex Aquilia ,) and to charge the slayer 
with a capital crime. (J. 4, 3, 11 ; G. 3, 213.) 

1. The measure of damages. 

1st Chapter of the lex Aquilia. 

These words in the statute, “ the highest value he bore within a year,” 
mean, that if any one kills a slave of yours that at the time limps or is 
blind of an eye, or maimed, but within a year of his death was sound and 
valuable, then the slayer is bound to pay not the value at the time, but the 
highest value the slave bore within the year preceding. And so one is 
liable not merely for the loss he has inflicted, but sometimes for far 
more. And on this ground it is believed that the action under this statute 
is penal. It is agreed, therefore, that it cannot pass so as to be brought 
against his heir. It would, however, have passed if damages were never 
given beyond the actual loss. (J. 4, 3, 9 ; G. 3, 214.) 

3d Head of the lex Aquilia. 

It is manifest that, as under the first chapter, a man is liable if by his 
dolus or culpa a man or a fourfooted beast is killed ; so under this chapter he is 
liable for all other damage caused by his dolus or culpa. (J. 4, 3, 14.) 

But under this chapter the amount of damage in which the wrongdoer is 
condemned, is the value within the last thirty days, not within a year. And 
even the word “ highest ” is not added. [Some writers, therefore, of the 
opposite school, have thought that, in so far as relates to the last thirty 
days, the Praetor was free to insert in the formula the day on Avhich the 
thing was of most value, or another on which it was of less.] But Sabinus 
rightly decided that the damages must be reckoned just as if here too the 
word “highest” had been added. For the [lawgivers] Roman commons, 
who on the proposal of the tribune Aquilius passed this statute, contented 
themselves with using the word in the first part. (J. 4, 3, 15 ; G. 3, 218.) 

Common to both chapters ; remote damages. 

It has been decided, not by the express wording of the statute, but as a 
matter of interpretation, that the judge must reckon, as we have said, not the 
mere value of the body that is cut off, but further, all the damage over and 
above that is done you by the cutting off of that body. 

[If by the killing of another's slave the master suffers damage greater than 
the price of the slave, that too is reckoned.] 

If, for instance, some one appoints your slave his heir, and before the 
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slave enters, by your orders, on the inheritance, he is killed ; then it is agreed 
that in reckoning the damage the loss of the inheritance must be taken into 
account. , 

And, again, if one of a pair of mules or of a team of four horses, or one 
of twins, is killed, or one slave out of a band of comedians or singers, the 
reckoning includes not only the person killed, but in addition the deprecia¬ 
tion in value of the rest. (J. 4, 3, 10 ; G. 3, 212.) 

The Measure of Damages is the loss sustained by the negligence or wrongful act 
of defendant (quanti interfuit non esse occisum). t (D. 9, 2, 21, 2.) 

A slave whom his owner is bound under a penalty to give to a purchaser is killed. 
This penalty is the measure of Iobs, if the slave is wrongfully killed before the day he 
is to be delivered. (D. 9, 2, 22.) 

A slave has committed great fraud in his accounts with his master, and the master 
intends to put him to the torture to discover his accomplices. Before doing so, how¬ 
ever, the slave is killed. The measure of damages is the value of the discovery to be 
made by the torture of the slave, and not merely the market value of the slave. (D. 9, 
2, 23, 4.) 

The damage must, however, be certain. Thus the measure of damages in destroying 
nets is not the possible capture of fish, but merely the value of the nets ; because that 
id the only quantity capable of being determined. (D. 9, 2, 29, 3.) 

A pretium affcctionis was not recognised. Thus, if the slave killed happened to be 
a natural son of his owner, no increase of damages could be obtained. (Pretia rerum 
non ex affections , nec utilitate singulorum, sed communiter fungi.) (D. 9, 2, 33.) 

2. A defendant denying his liability was subject to a penalty of double damages. 
(D. 9, 2, 23, 10; C. 3, 35, 4.) 

3. The action iB given to, but not against, the heirs, unless in so far as the heir of 
the defendant has been enriched by the wrongful act or negligence. (D. 9, 2, 23, 8.) 

Second , Duties in respect of self-moving things (res se movent es). 

I. Pauperies . The actio de pauperie is noxal (noxalis actio); that is, it imposes au 
alternative duty on the owner of cattle that has done damage either to surrender the 
animals or pay the damage. It dateB from the XII Tables. (D. 9,1,1.) The action 
lies only against the owner (dominus), and may be brought, not only by the owner of 
the thing injured, but by the borrower of it, or other persons interested in it. (D. 9, 1, 
2.) It is given to the heirs of the injured party, and also against the heirs of the 
owner of the animal that did the injury, if they are owners by right of succession. 
(D. 9, 1, 1, 17.) 

If the defendant in an action de pauperie denies the ownership,' and it is proved 
against him, he must pay double the damage. (D. 9,1, 1, 15.) 

II. The action for double penalties on the edict of the iEdiles being penal could 
be brought by the heirs of the sufferer, but not against the heirs of the wrongdoer. 

Third, Protection of rights to immoveables (1 res immobiles ). 

I. Actio de termino moto. 

1. The penalty was 60 aurei for each stone removed, and went to th efiscus. 

2. The action was popularis ; i. e., any one could bring the action, whether the 

person injured or not. 

II. Ejectment by force. Interdict dcvietvi armata. (D. 43, 16.) 

What penal actions were to moveableB, interdicts were to immoveables. The differ¬ 
ence in the remedy arises from the difference in the thing. Moveables can be furtively 
abstracted; immoveables hardly, except by removing landmarks. The interdict by 
which possession was restored to a person that had been disturbed by force, served the 
same purpose as the action vi bonorum raptorum for the robbery of moveables. In the 
case of land, the effect of violence is simply to remove the possessor, not to take away 
the land. That can always be found, and is beyond the reach of the robber. Hence, 
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while in robbery the law regards the act of violence as having accomplished its object, 
and as beyond recall, and attempts only to apply a very strong motive to all men to 
refrain from the like acts, in the violent dispossession of immoveables it keeps less in 
view the punishment of the wrongdoers than the restitution of the possessor. It pro¬ 
ceeds not by penal actions, but by supplying a complete remedy to the sufferer. 

1. The object of the interdict is restitution of the possessor; that the defendant 
shall peaceably suffer the possessor to resume possession. (D. 43, 16, 1, 42.) If the 
defendant has himself lost possession, he is condemned to pay a Bum compensating the 
possessor for his Iobs. (D. 43, 16, 15.) Although the interdict is primarily applicable 
only to immoveables, yet, if restitution is ordered, it will include all the moveables on 
the land at the time of ejectment. (D. 43, 16, 1, 32-33.) The dispossessor is also 
compelled to restore the fruits he has, or ought to have, gathered. (D. 43, 16,1, 40-41.) 

2. The interdict may be brought by the heirs of the person ejected (D. 43,16, 1, 
44), but not against the heirs of the disposBessor. The remedy against them is an actio 
in factum for the restitution only of what had fallen into their possession. (D. 43,16, 
1, 48; D. 43, 16, 3, 18.) 

3. The interdict de vi cottidiana must be brought within a year from the ejectment 
(D. 43, 16, 1, 39 ; C. 8, 4, 2); but by a constitution of Constantine the time did not 
run againBt those who were absent. (C. 8, 5, 1.) 

The interdict de vi armata could be brought at any time. 

Justinian put both on this footing: that both interdicts could be given with all 
their consequences within the year; and after the year, only for that which came to 
the hands of the person who resisted the restoration of the possessor. 

III. Offences against the use of an immoveable. 

1. Actio arborum furtim caesarum. 

1°. Penalty. The XII Tables imposed a penalty of 25 asses for each tree. This 
fell into, disuse, and its place was taken by the edict giving a penalty of double the 
damage sustained (D. 47, 7, 7, 7); i.c. t double the loss that the damage causes the 
owner, including, therefore, more than the mere value of the treeB destroyed. (D. 
47, 7, 8.) 

2°. Like all penal actions, it could be brought by, but not against, the heir. 

3°. If there were more than one person concerned in the mischief, each muBt pay 
double the damage. (D. 47, 7, 6.) 

4°. This action was concurrent with (1) actio damni injuria; (2) the interdict quod 
vi aut clam (IX 47, 7, 11); and (3) if the trees were cut down, lucri faciendi causa , 
the actio furti could be brought. ^D. 47, 7, 8, 2.) 

2. Actio leg is Aquiliae— could be brought for injury to immoveables as well as to 
moveables. 

3. The special remedy, however, for that purpose, was the interdict quod vi 
aut clam. 

1°. The object of the interdict was restitutory. The wrongdoer was bound not only 
to permit the old Btatua to be restored, but to pay the expense of doing so, and could 
be condemned in a sum compensating the sufferer for the wrong done. (JD. 43, 24, 
15, 7.) If the wrongdoer is not in possession, he is liable for the expense; if the 
person who is in possession was not the wrongdoer, then he is bound only to suffer 
restitution, not also to defray the cost. (D. 43, 24, 16, 2.) 

2°. The interdict could be brought not only by the owner, but by any one that had 
an interest in preventing the objectionable acts. (D. 43, 24,11, 14; D. 43, 24, 16, pr.) 

3°. It could be brought by the heir, and against the heir to the extent of whatwas 
in his pdwer to remedy. (D. 43, 24, 15, 3.) 

4°. The interdict was only for one year (D. 43, 24,15, 3); but the time did not run 
against minors, or those absent on the service of the State. (D. 43, 24, 15, 6.) 

4. Interdict uti possidetis. 

This interdict will be described in the proper place (possessio) ; but here it may be 
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referred to as occasionally employed in repelling attempts to interfere with an owner 
or possessor in the free use of his land. (D. 43, 16,11.) 

IV. Wrongs by adjoining proprietors. 

1. Interdict de arboribus caedendis. —The objeot of this interdict is to compel the 
owner of trees overhanging his neighbour's land to cut them down, or to permit him 
to cut them down. (D. 43, 27, 1, 2.) 

2. Interdict de glande legenda. —The object was to compel the owner of adjoining 
land to permit his neighbour to enter and collect fruits falling on it every third day. 

3. Actio aquae pluviae arcendae. —This action is not in rem , but in personam, against 
him that, in respect of aqua pluvia, has violated his neighbour's rights. (D. 39, 
3, 6, 5.) 

It could be brought only by the owner of the injured land, t and only against the 
owner of the land from which the damage issued. (D. 39, 3, 3, 4.) If a tenant com¬ 
mitted the wrong, the remedy is the interdict quod vi aut clam. (D. 39, 3, 5.) But 
a utilis actio {aquae pluviae arcendae) was given to and against the usufructuary and 
the emphyteuta . (D. 39, 3, 23, 1; D. 39, 3, 22, pr.; 1). 39, 3, 22, 2.) 

If the owner has done the wrong, he must undo it at his own expense ; if he has not 
wilfully done it, he must permit the injured person to remove the grievance. (D. 39, 
3, 6, 7.) The defendant is only answerable for damage accruing after the lis con - 
testata, not before; the proper remedy in that case being the interdict quod m aut clam. 
(D. 39, 3, 6, 6; D. 39, 3, 6, 8 ; D. 39, 3, 14, 3.) 

The heir of the wrongdoer may be sued. (D. 39, 3, 6, 7.) 

$ 

b. Remedies for Investitive, Transvestitive, Divestitive Facts. 

First. —Accession. 

I. Actio de tigno juncto. This action was given by the XII Tables against a per¬ 
son that had built on his own land with the material that he knew belonged to another. 
(D. 47, 3, 1.) 

II. The exceptio doli mali was the only means by which an innocent possessor 
could recover what he had fixed to another's land. It was thus no action, but only a 
defence. 

iSceo nd. —T KANSVESTITIVE FACTS. 

1. Vindicatio. 

Hitherto, in the remedies that have been .enumerated, it has been assumed that 
there was no dispute as to ownership ; that being admitted, the only question was by 
what means the undoubted owner could assert his rights against those that infringed 
them, but without setting up a rival title of their own. We now come to the action in 
which the question of ownership itself could be tried ; when the point to be determined 
is simply which of two or more claimants is the owner of the property in dispute. In 
thiB controversy the real issue raised was whether an investitive or transvestitive fact 
existed in favour of the claimant; and thuB we have to examine the means by which 
an investitive or transvestitive fact was established in law. 

The vindicatio was the same whether it applied to moveables or immoveables (D. 6, 
1,1, )); but it was not the proper remedy in the case of persons under the potestas 
(D. 6, 1, 1, 2); nor did it apply to disputes concerning sacred or religious places 
(D. 6, 1, 23, 1); nor to those other forms of ownership that have been described with 
their appropriate remedies. 

1. Only the owner (< dominus ) can bring the vindicatio. (D. 6, 1, 23.) The 
person invested with the ownership may bring this vindicatio, although by a condition 
annexed to the investitive fact he is liable to be divested of it at a future time. (D. 6, 
1, 41; D. 6, 1, 66; D. 50, 17,“ 205.) 

A person not actually invested with the ownership, although he is in a position to 
demand investiture, cannot bring the vindicatio. Thus a purchaser, before the article 
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bought has been actually delivered to him, is confined to his action against the vendor, 
and cannot by vindicatio recover the thing itself. (D. 6,1, 50.) 

2. Only the person in possession of the thing sudd for is the proper defendant 
in a vindicatio . (C. 3, 19, 1.) In this instance the word possessor is used in its 
largest signification, including not only such a possessor as could protect himself by 
interdict, but any one that had physical control over the thing, and could restore it. 
(D. 6, 1, 9.) To prevent injustice, by the setting up of a sham possessor to defeat the 
true owner, special precautions were required by a constitution of Constantine in the 
case of immoveables. If the possessor of an immoveable were not the true owner, he 
ought at once to state in court the name of the real owner; whether such owner lived 
in the same city, or in the country, or in another province. The possessor is thereupon 
regarded as out of tffe suit, and the owner is, within a time to be named by the judge, 
to be summoned to appear; and if he fails, the plaintiff is to be put in possession- 
reserving, however, leave to an absent owner to reopen the question. (C. 3, 19, 2.) 

A possessor, who handed over the property to another to avoid judgment, was 
regarded as still in possession, because, to use the quaint phraseology of Paul, the 
fraud is tantamount to possession (pro possessione dolus cst). (D. 50, 17, 131.) A 
possessor is also responsible if he has lost the thing, not intentionally, but through 
ne glig ence * thus, if he has sent a ship to sea insufficiently equipped, and it is wrecked. 
(D. 6, 1, 36, 1.) 

3. Where must the vindicatio be brought ? Generally speaking, an action must be 
brought in the jurisdiction within which the defendant lives ( Actor rei forum , sive in 
rem t sive in personam sit actio , sequitur), (C. 3, 19, 3) ; but in actions in rem the 
action was required to be brought in the place where the property was situated. 
(C. 3, 19, 3.) 

4. Steps preliminary to the suit. 

Anciently, the elaborate introduction of the sacramentum prefaced every Buit for 
ownership, but that fell into disuse; and indeed, in later times, the vindicatio itself 
was very much thrust into the background. The history of this point cannot well be 
understood until the history of possessio is examined ; but the following facts may be 
here noted. The burden of proof rested upon the claimant ( petitor); the defendant 
was not bound to show that he had any title whatever. (C. 3, 31, 11.) The defendant 
had therefore an enormous advantage, because, unless the petitor conclusively estab¬ 
lished his right, he lost his action. Possession was thus made worth, if not nine, at 
all events a considerable number of points of the law. The contest then began for the 
possession. The owner tried by means of an interdict to regain possession; and if 
he succeeded in th^t step, he seldom required to do anything more. It was only when 
the owner had neglected his claim, or for any other reason could not demand 
an interdict, that he was obliged to appear as claimant (petitor) in the vindicatio . 
(D. 6,1, 24.) Now, what the interdict was to immoveables, that the actio ad exhir 
bendum was to moveables. The purport of this action was simply to have the pro¬ 
perty in dispute produced in court; but as no one could succeed in that who could not 
show some interest in the property, the question of ownership was virtually raised, and 
often practically decided, in the preliminary action. £>uch was not its ostensible object, 
for in reality the actio ad exhibendum was only a personal action, not an action in rem 
(I). If, 4, 3, 3 ); but it was a preliminary that often rendered it unnecessary to take 
any further steps. 

In an actio ad exhibendum (for production) it is not enough for the 
defendant to produce the object, but he needs must produce also all that 
appertains to it {causa rei). In fact, the plaintiff must have it in the 
same condition as he would have had, if the thing had been produced 
and handed to him when first he brought the actio ad exhibendum. And, 
therefore, if by means of the delays between, the possessor has acquired the 
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thing by usucapio, yet none the less he shall be condemned to restore it 
And, besides, the judge ox^ght to take account of the fruits yielded during 
the interval—during the time, that is, between the plaintiff’s receiving 
leave to go before a judge and the giving of the decision. If, however, the 
defendant denies that he can produce the thing at present, and asks time to 
do so, and that seemingly not with intent to hinder justice, then time ought 
to be given him ; provided always that he gives security that he will make 
restitution. But if he neither produces the thing at once in obedience to the 
order of the judge, nor gives security that he will do so hereafter, then he 
must be condemned to pay a sum representing the plaintiff's interest in 
having the thing produced from the very first. (J. 4, 17, f) 

5. The judgment.—The chief object of the vindicatio was the restitution of property 
to the owner. If the possessor refuses to deliver up the property when judgment is 
given against him, the successful litigant will be put in possession by force (manu 
militari). If the possessor has fraudulently given up the thing to another, and is 
therefore unable to restore it, he is condemned in a sum which is fixed by the oath of 
the demandant {petit or) \ if he is unable to give it up from causes other than fraud, he 
is condemned in a sum fixed by the judge. (D. 6,1, 68.) 

Several other ends might be accomplished by the judgment. Thus if the possessor 
had injured the property, he was amenable to the lex Aquilia; but if the demandant 
chose, he might have the damage included in the judgment on surrendering his right 
to sue under the lex Aquilia. (D. 6, 1, 13; D. 6, 1,14.) When a slave had been 
beaten, the same alternative was presented with the actio injuriarum. (D. 6, 1, 16.) 

Fructus, Causa, Instrumentum. —The most important addition to the judgment in a 
vindicatio was the restitution of the fruits, produce, or other accessories accruing to 
the property during the time it remained with the possessor. Hence it occasionally 
happened that, even when the property had perished, judgment in a vindicatio could 
be given on account of the fruits or produce. (D. 6, 1, 16.) 

Fructus was used in an extended sense, Ijke glans. Qians properly is an acorn, but 
it was used as a name for every sort of fruit growing on plants, shrubs, or trees. (D. 
50, 16, 236,1.) So fructus was employed to signify not only fruits in general, but 
mineral produce and the young of animals. (I). 60, 16, 77.) It includes also {fructus 
civiles) the rents of houses. (D. 22, 1, 36.) Usury was not considered the fructus 
of money lent, because it did not arise from the money itself, but from a special 
agreement. (D. 50, 16,121.) 

Causa includes the offspring of a female slave, which, out of respect for humanity, 
was not treated as fructus. It applied also to any actions accruing to the owner of the 
slave, aB an actib lejis Aquiliae , for damage done to the Blave. (D, 6, 1, 17, 2.) In 
the same manner, an inheritance or legacy given to a slave was considered causa. (D. 
6 , 1 , 20 .) 

Instrumentum. —The instrumentum of a house is contrasted with ornament: it does 
' not form part of a house, but is added to it by way of protection, chiefly from fire and 
tempest. (D. 33, 7,12,16.) The instrumentum of a farm is the implements required 
for obtaining and preserving the produce. (D. 33, 7, 8.) Instrumentum is distin¬ 
guished from pars fundi, because not affixed to the soil. (D. 19, 1, 17.) In suing 
for a ship it was necessary to demand separately its instrumentum, rigging, tackle, 
anchors, ship’s boats, Ac. (D. 6, 1, 3, 1.) 

To what extent then must the possessor restore not only the thing, but its fructus , 
causa, and instrumentum ? The answer depends upon a distinction that has already 
been explained in its bearings on accessio and usucapio ; namely, that between a b<ma 
fide and mala fide possessor. The mala fide possessor is bound to restore the thing 
with all its fructus , &c.; and not merely the fructus he has actually gathered, but what 
the owner could have enjoyed had he been suffered to possess his own. (D. 6,1, 62,1.) 
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The bona fide possessor la bound to restore all the produce in the aame ma nn er from 
the time of the lie contestata ; but before that time only those in existence, which have 
not been acquired by him by ueucapio . (C. 8, 82, 22.4 The ueucapio runs from tho 

moment thefructue are separated from the Boil. (D. 41, 1, 48.) Thus, in effect, the 
bona fide possessor must restore all the fructus from a year before the litis contestatio, in 
ao far aa they exist, or have left him the richer. 

And if the action is in rem y the duty of the judge is, if he decides against the 
plaintiff, to acquit the possessor ; but if against the possessor, to order him to 
restore the object in dispute and its fruits as well. If, however, the possessor 
affirms that he cannot restore it then, and asks for time to do so, seemingly 
with no intent to hinder justice, then the favour should be granted him ; 
provided always that he gives security both by himself and by a surety for the 
value of the object in dispute ( litis cestimatio) if he does not restore it 
within the time given him. If it is an inheritance that is claimed, the same 
rules in regard to fruits are observed as those that come in, as we have said, 
in claims for single objects. Those fruits that by his own neglect [culpa) the 
possessor has not gathered, are treated pretty much the same in both forms 
of action, if the possessor was a robber. If, however, he was in possession 
in good faith, no account is taken of those that are consumed or ungathered. 
But account is taken from the date on which the claim first was made 
of those, that by the possessor’s neglect cither were not gathered, or were 
gathered and consumed. (J. 4, 17, 2.) 

On the other hand, the defeated possessor had claims upon the petitor . 

If a man buys a farm in good faith from one that is not the owner, 
believing him to be the owner, or receives it from him in like good faith as 
a gift, or on some other lawful ground, it is decided by natural reason 
that the fruits he has reaped shall be his in return for his tillage and 
care. And, therefore, if the true owner afterwards comes forward and claims 
the farm, he can bring no action for the fruits the possessor has consumed. 
But if the possessor knew the farm to be another’s, no such favour is 
granted him. And so he is forced to restore not only the farm, but the fruits 
as well, even though they have been consumed. (J. 2, 1, 35.) 

Aa might be expected, least indulgence was shown to a mala fide possessor . He could 
demand a set-off only for necessary expenses ( impensae necessariae); as regards utiles 
impensae, he could carry off only what might be taken away without leaving the property 
woraethan He found it. (0. 3, 32, 5.) The bona fide possessor cannot sue the petitor for 
even necessary expenditure, but he can resist ejectment until his claim is met. (D. 6, 
1, 48.) If the possessor has had to pay damages for a wrong done by the slave whom 
he must restore, he must have the amount repaid him. When he has built on the 
land from which he is to be ejected, the petitor had the option of allowing him to 
remove the building instead of giving compensation. (D. 6, 1, 27, 5 ; 0. 3, 32, 16.) 

A has imprudently bought land belonging to B, and has built upon it or sown it, 
A is evicted at the suit of B. What ought to be done with the improvements ? If 15 
would have done the same thing if in possession, he ought to pay to the extent to 
which A has improved the land. If, however, B is poor, and would be deprived of 
hiB ancestral property if he had to pay A out in full, then A shall have power to carry 
away only in so far as he does not injure tho land; and even B may in certain cases be 
allowed to retain the things for what it would b6 worth to'A to carry them off. If, 
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again, B were trying to recover the property to sell it, he moat pay the full value of 
the improvements. (D. 6 ,1, 38.) 

6 . Costs. 9 

By the XII Tables , 1 if the possessor failed, he must pay double the produce. 
This lasted up to a.d. 309 ,* and we learn from a constitution of Valentinian and 
Valens (C. Th. 4,18, 1), that the possessor had to pay double fructus, in addition to 
the regular costs of suit, if he were evicted by the judgment. This constitution is not 
contained in the Code of Justinian, and yre may, therefore, take it that in his time the 
double penalty had fallen into disuse. 

In the actio finium regundorum the judex ought to look narrowly whether 
any award is needful. «In one case, certainly, it is needful, if it is more con¬ 
venient that the fields be marked out by clearer bounds than they have been 
marked with of old. Then some part of one man’s land must be awarded to 
the owner of the other land ; and in this case it follows that the latter Ought 
to be condemned to pay to the former a fixed sum of money. And there 
is another ground for condemning a man in this proceeding; namely, if, as 
may happen, he has wilfully done some wrongful act in regard to the bounds 
—stolen the boundary-stones, for instance, or cut down the boundary-trees. 
And obstinate contempt of court (contumacia) too is a ground of condemna¬ 
tion in this proceeding, as when the judex orders the lands to be measured, 
and the owner does not allow this to be done. (J. 4 , 17 , 6 .) 

JOINT-OWNERSIIIP ( Condominium). 

Definition. 

Joint-ownership exists when more than one person has an 
interest as owner in any undivided thing. The owners are 
entitled in common to the produce of the property, and must 
in common defray the necessary expenses. 

b 

And again, if something belongs to several persons (not partners) in com¬ 
mon ; if it has been, for instance, bequeathed or given to them equally; and 
if one of them is liable to a proceeding communi dividundo on the part of 
the other, because he alone has enjoyed the fruits of that thing, or because 
his fellow-owner has alone spent what was needful upon it, then he cannot 
be said to be subject to an obligalio ex contractu, for no contract was made 
between them; and because he is not liable ex maleficio , he is liable quasi ex 
contractu. (J. 3 , 27 , 3 .) 


Rights and Duties. 

A. Rights of Co-owners. 

1. The co-owners are entitled to the produce according to 
their share. (D. 10, 2, 56.) The mode of enjoying the produce 
may be determined by agreement between the parties, thus— 

1 (Si vindiciam falsam tulit, si velit is .... tor arbitros trig data , eorum arbitrio 
. . . fructus duplione damnum decidito.) 
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that each shall have the fruits in alternate years. (D. 10, 
3, 23.) 

2. Each owner is entitled to alienate* his undivided share 
(C. 3, 37, 2); and, upon his death, it descends to his heirs. 
(D. 10, 3, 4, Si) 

B. Duties of Co-owners. 

1. It is the duty of the joint-owners to defray their share of 
the expense incurred by any one of them on behalf of the joint- 
property, and also to exonerate a joint-owner from any liability 
he has incurred. (D. 10, 3, 4, 3; D. 10, 3, 15.) This includes 
ail expenditure from the date that the property was held in 
common (D. 10, 3, 4, 3), up to the time that judgment is given 
in a suit for partition. (D. 10, 3, 6, 3.) 


Illustrations . 

One of two joint-owners (brothers), without any necessity, for his 1 letter accommoda¬ 
tion, adds a new wing to the family mansion. This comes under the head of ornamental 
expenditure (t'olujrtariae Impennae), and cannot be recovered. (D. 3, 5, 27.) 

A and B are co-owners of a slave. A releases the slave from pawn. The slave 
dies. A can require B to share the expense of releasing the slave. (1). 10, 2, 31.) 

A and B are co-owners of a slave ; and A, being sued in an actioi \de pent do, is 
compelled to pay a debt contracted by the slave. B must pay his share of that sum. 
(D. 10, 3, 8, 4.) 

A and B aro co-owners of a farm : A thinks that C is his co-owner. A spends 
money on the farm for necessary and beneficial purposes. Can he sue B to compel 
him to pay his share ? Yes, because he acted as a partner, although he was mistaken 
in the person. (D. 10, 3, 6; T>. 10, 3, 29.) But if A did not know that B was a 
partner, and thought himself sole owner, he could not afterwards sue B ; but he could, 
as a bona fide possessor, resist eviction until he had received compensation for his out¬ 
lay. (D. 10, 3, 14, 1 ; L>. 10, 3, 6, 2.) 

2. Each co-owner must share in the loss caused by a slave or 
animal held in common. If a slave held in common steals 
from one of the owners, or injures his separate property, the 
other owners must share in the loss, or surrender their share 
in the slave. If the co-owners have sold their share the pur¬ 
chaser is responsible, because the remedy follows the slave 
( a:tio noxalis caput sequitur ); and so, if the slave is dead, there 
is no redress at all. (D. 47, 2, 61.) 

3. Each co-owner is bound to take the same care of the 
common property that he does of his own, and must make good 
all loss sustained by his default to the co-owners in proportion 
to their shares. (D. 10, 3, 8, 2; D. 10, 2, 25, 16 ; D. 10, 3, 20.) 
A co-owner is not responsible, however, for more than the actual 
loss sustained; he is not subjected to any penalty, asunder the 

N 
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Aquilian law. (D. 10, 2, 17.) In like manner, the heir of an 
owner is liable for all damage done by his ancestor, although 
he would not be responsible under the Aquilian Law. (D. 10, 
3, 10.) The reason is that he is not subject to penal damages, 
but only to such as equity requires. 

Investitive Facts. —1. By agreement between two or more 
persons forming a partnership ( societas ); in this case actual 
delivery of the property is not necessary. 

2. By legacy of a thing to two or more persons, or by gift 
or other mode independent of the agreement of the co-owners. 
(D. 10, 3, 2.) 

It was unnecessary that the parties should obtain the pro¬ 
perty at the same time, or in the same right. Thus, when a 
partner sells his share, the buyer becomes a co-owner with the 
former partner; and so when a co-owner dies, and is succeeded 
by his heir. (C. 3, 37, 2 ; D. 10, 2, 48.) 

Divestitive Facts. —1. Release. If a co-owner agrees to 
refrain from demanding his share, the joint-ownersliip is at an 
end. (D. 10, 3, 14, 4.) 

2. Voluntary division." If the co-owners are not minors, 
they may*divide the property, in the usual mode, by delivery 
of possession. (C. 3, 38, 8.) Writing was not required. (C. 3, 
3t>, 12; C. 3, 37, 4.) A voluntary division might take place, 
even after an application for a judicial partition. (D. 10, 2, 
57.) 

3. Judicial partition. Any co-owner had a right to a judicial 
partition. (D. 10, 3, 29, 1; D. 10, 3, 8; C. 3, 37, 5.) An 
agreement that the property should not be divided for a certain 
time delayed the application, but an agreement that the pro¬ 
perty should remain for ever undivided was void. (D. 10, 3, 
14.2.) The judge had perfect freedom in the mode of division, 
but was bound to make such a division as the co-owners desired, 
or was most expedient for all. (D. 10, 3, 21; C. 3, 37, 1.) 

The steps are the same if the actio commutii dividundo is brought in regard 
to more things than one. For if it is brought in regard to some one thing— 
a field, for instance—if that field can be conveniently divided, a part ought 
to be adjudged to each ; and if one man’s part seems unfairly large, he ought 
to be condemned in turn to pay a fixed sum of money to the other. But if it 
cannot be easily divided—if it is a slave, perhaps, or a mule, that is the ob¬ 
ject of the action—then it must be adjudged entire to one, and he must be 

condemned to pay the other a fixed sum of money. (J. 4, 17, 5.) 

* 

The judge could give the land to one, and a usufruct of it to 
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the other (D. 10, 2, 16, 1; Frag. Yat. 47); also, he could impose 
a servitude upon one portion of the divided land in favour of 
another. (D. 10, 2, 22, 3; D. 10, 3, 18.) 

And in those proceedings whatever is adjudged to any one becomes at 
once the property of him to whom it is adjudged. (J. 4, 17, 7.) 

But the parties must guarantee each other against eviction 
(D. 10, 3, 10, 2); they were in fact regarded as reciprocally 
vendors and purchasers, each a purchaser of his own share, and 
a vendor of all the other shares. (C. 3, 16, 14; C. 3, 38, 1.) 

Remedy. Actio communi dividundo. 

Thia action might be brought, during the continuance of the joint-ownership, to 
enforce the duties of the co-owners, as well as to obtain a judicial partition. (D. 10, 
3, 14, 1; D. 10, 3, 23; D. 10, 3, 6. 1 ; D. 10, 3, 11.) It is thus at the same time a 
remedy for the rights and duties, and for tho Investitive Facts. 

1. The plaintitf and defendant are not distinguished in this suit very easily, as all 
have the same interest. In one sense all parties are at once plaintiffs ( aclorev ) and 
defendants (m) (D. 10, 2, 2, 3); but in a special sense, the person that demands tho 
judicial partition may be called plaintiff (actor). (D. 10, 3, 2, 1.) 

2. The action may be brought more than once, ho long as any of the joint-property 
is undivided. (D. 10, 3, 4, 2.) 

Some actiones seem to be mixed in character, being at once in ran and in 
Personam . Such are the actio familiae erciscundae , open to co-heirs for the 
division of the inheritance ; communi dividundo , given as between those that 
for any reason have come to be joint-owners, and wish the property to he 
divided; and finium regundorum , an action between owners of adjoining 
lands. In all three proceedings the judge is allowed to adjudge the 
property to one of the parties in the action on fair and equal grounds ; and 
if one man’s part seems too large, to condemn him to pay in turn to the other 
a fixed sum of money. (J. 4, 6, 20.) 


APPENDIX. 

POSSESSION. 

Possession ( possessio ) has its special remedies (Interdicta), 
just as ownership (dominium) is protected by actions (actiones). 
To understand possession, therefore, it is indispensable to know 
something of Interdicts. In addition to what is stated on the 
subject of Interdicts at the proper place (see Book IV., Pro¬ 
ceedings in Jure , Interdicts), it may help the reader to add here 
the observations made by Gaius and Justinian with regard to 
the general characteristics and functions of the Interdict. Only 
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a portion of what follows refers to the subject of possession; 
but all the passages are useful as thriving light on the place 
that the possessory Interdicts hold in the wider class of 
Interdicts. 


The chief division of interdicts is this: they are either of prohibition 
( prohibitoria), for restitution ( restitutoria ), or for production ( exhibitorid ). 
In interdicts of prohibition the Praetor forbids something to be done; as 
when he forbids force to be used to a possessor untainted by bad faith, or to 
a man that is burying the dead where he has a right to*bury; or when he 
forbids building in a sacred spot; or when he hinders anything from being 
done on a stream open to the public, or on its banks, to injure the navigation. 
In interdicts for restitution, again, he orders something to be restored;— 
to the bonorum possessor , for instance, the possession of goods that form 
part of the inheritance, and are now possessed by some one as heir or 
as possessor; or possession to him that has been driven out of 
possession of his land by force. And, lastly, in interdicts for produc-- 
tion he orders something to be producedthe slave, for instance, whose 
freedom is in dispute, the freedman to whose services the pqtronus would 
lay formal claim, or the children in potestate to the parent. There are, how¬ 
ever, some that think the term interdict can be properly applied only to the 
interdicts of prohibition, because intcrdicere means to warn formally, to 
prohibit; and that the proper term for interdicts for restitution and produc¬ 
tion is decrees. But the prevailing usage is to call all interdicts, because 
they are declared as between two parties (inter duos dicuntur). (J. 4, 15, 1; 

G. 4, Ho, 142). 


The next division of interdicts is this: some are the means of gaining, 
some of retaining, and some of recovering possession. (J. 4, 15, 2 ; G. 4, 

14 3 ) ■ 

To gain possession, an interdict called after its first words, Quorum 
bonorum , is granted to the bonorum possessor. Its force and effect are this : 
When bonorum possessio has been given to a man, then this interdict binds 
any actual possessor (whether as heir or as possessor) of goods so given to 
restore them to the bonorum possessor . A man possesses as heir when he 
believes himself to be the heir. He possesses as possessor when with no 
right at all he is in possession of property belonging to the inheritance, or 
even of the whole inheritance, though he knows it does not belong to him. 
This interdict is called for gaining possession (adipiscendae possessionis), 
because it is of use to him only that now for the first time tries to gain 
possession of property. If, therefore, a man gains possession and then 
loses it, this interdict is of no use to him. (J. 4, 15, 3 ; G. 4, 144.) 

There is an interdict, too, called Salvianum , that is a means of gaining 
possession. It is used by a landlord to gain possession of a tenant-farmer’s 
effects when expressly pledged for the rent. (J. 4, 15, 3 ; G. 4, 147.) 

The bonorum emptor , too, has in like manner an interdict open to him. 
Some call it the interdict for possession ( possessorium ). (G. 4, 145.) 
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The interdicts that are the means of retaining possession are Utipossidetis 
and Utrubi. These are granted when two parties are at variance in regard 
to the ownership of some property ; and the prior question is raised, which 
of the two is to go to law as possessor, and which as claimant? (J. 4, 15, 4 ; 
O. 4, 148.) 

If lands and houses are at stake, the interdict Uti possidetis is employed ; 
if the possession of moveables, the interdict Utrubi} (J. 4,15,4A ; G. 4,149.) 

Now the force and effect of these two interdicts was among the ancients 
widely different. In the case of the interdict Uti possidetis , he that was 
in possession at the time of the interdict prevailed, if only he had not obtained 
possession from hit opponent by force, by stealth, or by leave. A third party, 
however, he might have driven out by force, or from him he might have 
stealthily snatched the possession, or he might have begged leave to become 
possessor. But in the case of the interdict Utrubi , he that was in possession 
during the greater part of that year prevailed, if only he was in possession 
as against his opponent neither by force, nor by stealth, nor by leave. [And 
this is sufficiently shown by the very words of the interdicts.] (J. 4, 15, 4A ; 

G. 4. 15°-) 

Now under the interdict Utrubi , a man profits not only by his own posses¬ 
sion, but by another’s, if fairly reckoned as accessory; by the former possession, 
for instance, of a man whose heir he is, or from whom lie has bought the 
thing, or received it as a gift or by way of dowry. If, therefore, the lawful 
possession of another, when joined to our possession, overtops the opponent’s 
possession, then under that interdict we prevail. But if a man has no posses¬ 
sion of his own, no time beyond is given or can be given as accessory thereto. 
For to what is itself nothing there can be no accession. If, then, a man’s 
possession is tainted—that is, acquired from his opponent by force, by stealth, 
or by leave—no accession is given. For his own possession profits him 
nothing. (G. 4, 151.) 

The year, too, is reckoned backwards. And so, if you, for instance, were 
in possession for the first five months of the year, and I for the seven later 
months, I shall be preferred because my possession exceeds yours in the 
number of months. And it profits you nothing in regard to this interdict 
that your possession in that year was earlier. (G. 4, 152.) 

At the present day, however, the usage is different. For the effect of both 
interdicts, as far as regards possession, has been made just the same. So 
then, whether the object in dispute is landed property or a moveable, he 
prevails that at the time of the law-suit holds the property in his possession, 
if only he has not got possession from his opponent by force, by stealth, or 
by leave. (J. 4, 15, 4a.) 

1 The formula of Uti possidetis given by Feat us is: “ Uti nunc possidetis cvm fuvdum, 
qvo de ayitur, quod nec vi nec clam nec preeario alter ab altero possidetis, ita possidentis, 
adversus ea vim fieri veto ” 

In the Digest it is given thus :— Praetor ait: “ Uti cas aedes, quibvs de ayitur, nec vi 
nec clam nec precario alter db altero possidetis , quominus ita possidentis, vim fieri veto . 

t< De eloacis hoc interdictum non dabo. 

“ Neque pluris quam quanti res erit; intra annum , quo primum experiundi potestas 
fuerit, ayere permittam” (D. 43, 17, 1, pr.) 

The interdict Utrubi is mentioned in D. 43, 31,1, pr. Praetor ait: 11 Utrubi hie homo, 
quo de ayitur , majore parte hujusce annifuit , quo minus is eum ducat, vim fieri veto.' 1 
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Possession is held to include not merely personal possession, but posses¬ 
sion by another in our name ; and this even though that other is not subject 
to our power, as when he is a tenant or a lodger. We may possess, too, by 
means of others' with whom we have deposited anything, or to whom we 
have lent it. This is the meaning of the common saying, that we can 
keep possession by means of any one that is in possession in our naftie. 
Moreover, it is decided that possession may be kept by intention as well: 
that is, that although we are not in possession, either personally or by means 
of others acting in our name, yet if we had no intention to abandon posses¬ 
sion, but went away with a view to returning, wc still keep possession. Pos¬ 
session may be gained, too, by means of others, as we have set forth in the 
Second Book. But there is no doubt that it cannot be gained by a bare 
intention only. (J. 4, 15, 5 ; G. 4, 153.) 

The third division of interdicts is this :—They are either simple or double. 
They are simple when one party is plaintiff and the other defendant, as in 
all interdicts for restitution or production. For the plaintiff is he that desires 
restitution or production ; the defendant is he from whom such restitution or 
production is desired. Of interdicts of prohibition, again, some are simple, 
others double. When, for instance, the Praetor forbids anything to be done 
in a sacred place, or on a public river or its bank, the interdicts are simple: 
for the plaintiff is he that desires that nothing be done, the defendant he that 
tries to do it. Of double interdicts, again, Uti possidetis and Utrubi are 
examples. They are called double because both parties to the suit stand 
on the same footing, neither being specially defendant or plaintiff, but each 
sustaining both parts alike. (J. 4, 15, 7 ; G. 4, 156-160.) 

Outline. —The notion of Adverse Possession is not confined to Roman Law. In 
the time of Justinian, and apparently also of Gaius (G. 4, 148), the notion of adverse 
possession seems to exhaust the whole meaning of the doctrine of possession. The 
adverse possessor had the protection of interdicts. Distinction between bona, fide* and 
mala fides. 

Many reasons concur to show that it is in the very highest degree improbable that 
interdicts‘were introduced for the sake of the adverse possessor. If they had been 
introduced for the sake of the bona fide possessor, they would have been restricted to 
that case. Certain interdicts also were used by owners, but they could not have been 
introduced in the first instance for owners, otherwise possessors that were not owners 
would not have got the benefit of them. 

Possessory interdicts were introduced for the sake of those that could not enjoy 
Quiritarian ownership, but to whom it was desired to give substantial or beneficial 
ownership. This may be called Equitable or Praetorian ownership. It occulted in 
one case—that of aliens (peregrini), and possibly in another {ager publicus). 

The Praetor took delivery of possession as the investitive fact in the equitable 
ownership he created in favour of aliens. There were reasons why bona fides was 
irrelevant to this investitive fact. 

The possessory interdicts once introduced were allowed to owners ( domini ex jure 
Quiritium), bona fide possessors, and mala fide possessors, on the simple ground that 
they were possessors. 

The defects of the Roman Law of property, that had made the introduction of 
equitable ownership a necessity, disappeared at an early period, possibly before Cicero, 
certainly after the reign of Caracalla. Henceforth the possessory interdicts were used 
by two classes only—(I) owners, and (2) adverse possessors. 
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The arguments for this view of the history of possession'are set forth in the following 
statement:— 


Adverse Possession in the Roman Law.—A broad dis¬ 
tinction was drawn by the Roman jurists between possession 
and ownership. Ulpian says the interdict uti possidetis was 
introduced because there ought to be a distinction; for 
it may happen, as he says, that a possessor may not be owner, 
or an owner nyiy not be possessor, or that the owner may be 
possessor. (D. 43, 17, 1, 2.) At the first glance this seems to 
correspond with the famous distinction between de jure and de 
facto . A rightful king driven from his throne was called by his 
supporters the king de jure , while his usurping opponent was 
recognised as only king de facto . As applied to ownership, the 
distinction taken by TJlpian may be expressed thus:—A possessor 
that is not at the same time owner, is a person that exercises 
the rights of ownership, although not invested with ownership 
by any investitive or transvestitive fact (for the sake of brevity, 
say simply any investitive fact). An owner that is not at the 
same time a possessor, is a person invested with ownership by 
some investitive fact, although he does not exercise any of the 
rights of ownership. In short, there is a separation between two 
things that, in contemplation of law, must go together -the 
right and its investitive fact. The person invested does not 
exercise his rights, and the person exercising the rights is not 
invested with the ownership. So expressed, the idea of pos¬ 
session is perfectly simple. Whether the person (not invested), 
but still exercising the rights of ownership, thinks or does not 
-think himself owner, is at present beside the question. He is a 
possessor, and not an owner, if there really be (whatever he 
may think) no investitive fact in his favour. 

What attitude ought the law to adopt towards a mere pos¬ 
sessor ? The answer to this must differ according as we 
consider the relation of the possessor to the owner, and to 
persons other than the owner. Manifestly as against the owner 
a possessor can have no right to the thing in his possession. The 
law specifies certain investitive facts as the condition of owner¬ 
ship. If then it were to treat as owner a person that had not 
acquired the ownership by any investitive fact, and to refuse 
to regard as owner the person that had acquired ownership by 
an investitive fact, it would stultify itself. But as against a 
person that is not owner, a possessor stands in a very different 
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position. If A enters on laud possessed by B, and neither A nor 
B asserts that the land belongs to him by any investitive fact, 
there is nothing unreasonable in saying that B should be pro¬ 
tected in his possession against A. To use the expression of 
Paul, as between A and B, B has the better right to the posses¬ 
sion. In a controversy between them, it is immaterial that B 
does not claim to have any right of property founded on any 
investitive fact; for A is in the same position. 1 

How far did the Roman Law proceed in apcordance with 
those general ideas ? The case of the bona fide possessor may 
be dismissed at once. We have seen that he could maintain 
an action for theft not merely against men generally, but even 
against the owner. (G. 3, 200; J. 4, 2, 1.) For many pur¬ 
poses a possessor who believed himself to have a good title, 
although he had not, was entitled to great indulgence. But 
the question is, how far did the law extend protection to a 
mala fide possessor—(in other words), to one that had not, and 
knew that he had not, any title ? 

In answering this question, a distinction must be made 
between moveables and immoveables. 

(1.) The mala fide possessor of moveables, or, to employ an 
equivalent and more vigorous expression, a robber or thief, had 
no right against third persons, much less against the owner. 
A bona fide possessor could bring the actio vi bonorum raptorum 
(J. 4, 2, 2), but not a thief. (1). 47, 2, 12, 1.) What makes 
this the more striking is, that even when a thief could acquire 
by umcapio (as in the old case pro herede ) 9 lie could not sue one 
that by theft deprived him of possession. (1). 47, 2, 71, 1.) 

(2.) A mala fide possessor ofland, on the other hand, as against 
third parties, was absolutely entitled to retain possession. No 
one could turn out a possessor against his will. Although, 
under the old law, a mala fide possessor might bo ejected by 
the owner by force without arms, yet after the enactment of 
Yalentinian even the owner could no longer use force against 
a mala fide possessor (p. 105). 

Possessio as Equitable Ownership.— If the case ended 
here, the subject of possession would present very little 
difficulty. Possession would imply a temporary disturbance 


1 QuaUscumque enim possessor, hoc ipso, quod possessor cat, plus juris habet , quam tile 
qui nonpossidet. (D. 43, 17, 2.) 



POSSESSION. 


201 


of the normal legal state; a separation between a person 
enjoying the right, and the person invested by law with 
the right. This divorce is put an end to when the person 
invested with the rights takes the proper legal steps to enforce 
them. But in the Roman Law possession is regarded not 
merely as a provisional state protected by law from in¬ 
terruption by violence, but as a kind pf ownership, distinct 
from dominium , but parallel to it. The passages quoted from 
Gaius (G. 4, 1&6-160) afford, when taken in conjunction with 
the characteristics of the old actio sacramenti (see Book IV., 
Proceedings in Jure , Legis Actiones ), the most convincing 
evidence of this parallelism. It is a characteristic of the old 
vindicatio that in the beginning of the process there was neither 
plaintiff nor defendant. The action simulated a quarrel between 
two persons, with an appeal to the Praetor. The first thing 
the Praetor did was to command the parties to desist from the 
strife; the next was to see whether there was any real issue 
between them : if there was, he prepared a formula to put before 
a judex, and in the meanwhile decided who should have the 
interim possession. The person that got interim possession was 
defendant, and the other was plaintiff. In point of fact, there 
was in this, as in other cases, a plaintiff from the beginning; 
but according to the form of proceeding, the law knew neither 
plaintiff nor defendant until a certain stage in the action was 
reached. This ancient, but highly artificial, procedure was 
imitated in the case of the interdicts by two only, nti 
possidetis and ntrubi . Although the interdict uti possidetis could 
not be brought except by an actual possessor, and the object of 
the interdict was to prevent the possession being challenged, 
yet at the beginning of the proceedings the Praetor refused 
to recognise either party as in possession, and proceeded to 
determine the question of intermediate possession in a manner 
at once clumsy and inconvenient, but adhering with pedantic 
fidelity to the model of the old vindicatio . What is the inference 
suggested by this strange parallelism ? May we not say that 
possession has become ownership—not indeed dominium , with 
its appropriate action of vindicatio , but a new land of ownership, 
asserted by interdicts? Thus in dominium we have rights 
vindicated by certain special actions, and investitive facts en¬ 
forced by different actions. So in possession (of land) the rights 
of the possessor are protected by the interdicts de vi and quod 
vi aut clam, as in the case of dominium; and, moreover, there 
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are special investitive facts with their appropriate remedies— 
the interdicts uti possidetis and utrubi. In the interdict uti 
possidetis , for example, {he question to be determined is precisely 
analogous to that in vindicatio. In vindicatio the question is 
whether there are any investitive facts in favour of the claimant; 
if there are, he is declared owner. In uti possidetis , in like manner, 
the question is whether there is an investitive fact of possession, 
and the claimant, if successful, gets possession. As the Praetor 
was the great fountain of equity in the Roman Law, and as all 
interdicts were special emanations of liis magisterial authority 
( imperium ), we may, without impropriety, call the possession 
protected by the interdict— Equitable Ownership. 1 

Before considering the * evidence in favour of this mode 6f re¬ 
presenting the relation of Possession to Ownership, it is necessary 
to define more closely tlio terms employed. The word 6C possessio ” 
is itself used in two different senses. It designates both the 
investitive fact and the rights created by that fact. In speaking 
of ownership we have two terms— dominium * signifying the 
totality of rights; and, say, traditio , the name of the investitive 
fact. But unfortunately the word possessio is used indifferently 
for the investitive fact—namely, obtaining physical control over 
a thing—and for the right to enjoy the undisturbed possession 
of the thing, which is the legal effect of obtaining physical 
control. It would not be easy to exaggerate the mis¬ 
chief arising from this ambiguity. Possession—is it a Fact or 
a Right ?—is a question that has been discussed almost inter¬ 
minably. Some authors say it is a fact, which is true; others say 
it is a right, which is also true; and others say it is both a fact 
and a right; meaning neither, but a confused jumble of both. 

In one instance only do the Roman Jurists expressly say 
that possession was equitable ownership; and the language 
they employ is worthy of notice. When a res mancipi was 
delivered to a person without mancipation there was by the 
civil law no conveyance; the owner still remained owner 
( dominus ex jure Quiritium ); but he was not allowed to exercise 


1 * * Possessio ” may be regarded as equitable ownership, in the sense of being a crea¬ 
tion of the Praetor, and having no recognition from the jus civile; but it did not 
depend upon dominium in the same way as an English equitable estate requires to be 
supported by a legal estate. Although the Roman Praetor and the English Chancellor 
were*guided by a similar spirit in establishing equitable interests, there are consider¬ 
able differences in the results of their activity, owing to the very different circum¬ 
stances with which they had to deal. 
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any of the rights of ownership, and the possessor was said to 
have the thing in bonis} It would be a perfectly fair transla¬ 
tion of bona fide possessio (after the introduction of the Actio 
Publiciana) to call it Praetorian or Equitable ownership. The 
separation between the equitable and legal ownership continued 
until the time of usucapio had run, and the possessor became 
dominus ex jure Quiritium. The separation of the two kinds of 
ownership was temporary. 

The Roman JLaw affords us, however, instances where the 
equitable estate (in bonis) was not transient, but permanent. 
For example, land situated out of Italy could not be acquired 
by usucapio , but it was an object of commerce, of sale and 
exchange, and a bona fide possessor was protected by the 
Actio Publiciana. (D. 6, 2, 12, 2.) Such a possessor had only 
an equitable estate, and never had anything more, until, upon 
the changes made by Justinian, possession for a long time was 
held* to give legal ownership (dominium) (p. 144). In this case 
the equitable estate was permanent, because in land out of Italy 
legal ownership was impossible. Practically, such possession 
was ownership; nominally, it was not. The Praetor gave the 
possessor nearly every right that a legal owner (dominus ex 
jure Quiritium) could exercise; but he could not give him that 
ancient title. 

* 

Analogy of Equitable Ownership. —Passing for a moment 
to a different department of law, we meet a phenomenon 
of the same notable character. In the law of inheritance 
the Praetor pLayed a conspicuous part. He interfered with 
the established rules of succession; he cast down, and he 
raised up. The manner and objects of his intervention 
are alike deserving of attention. The rules of succes¬ 
sion contained in the XII Tables were adapted to a social 


1 A bona fide possessor, although he could not have ownership, could have yoods; 
and this language may be compared with the phrase applied to the interest of an heir 
whose title was derived from the Praetorian edict, not from the civil law ; namely, the 
possession of goodB (bonorum possesaio). The word “property” in English means 
either the aggregate of rights of an owner, or the thing that is owned, as when we 
speak of a man of large property. “ Dominium ” is employed to express the aggre¬ 
gate of rights, and is the equivalent of “ ownership ; ” the objects of ownership were 
designated either specifically, as land, houses, &c., or simply as things (rev t). “ Bona ” 
was the equivalent of property in the second sense, meaning not the rights of the 
owner, but the things belonging to him ; and therefore another phrase is wanted to 
give the corresponding term of “ ownership that phrase is possessio bonorum. 
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system of which the unit was the paterfamilias , where every 
one either was subject to, or exercised, the potestas . But as 
the patriarchal age “receded, and Rome came nearer the 
climax of her greatness as the lawgiver and mistress of the 
world, the potestas withered, and the personal independence 
of the individual became the basis of the social organisation. 
As time went on, the old law of inheritance became less and 
less in harmony with the progressive march of Roman civilisa¬ 
tion, and the rules of succession often caused the cruellest 
injustice. Under the Empire, the improvement of the law 
was effected by direct legislation; but during the Republic the 
adjustment of the law to the changing moral sentiments of 
Roman society was almost exclusively effected by the less 
obtrusive agency of the Praetor. In the exercise of his 
supreme power ( imperium ), the Praetor called persons to the 
succession of a dead man in a very different order from that 
presented by the XII Tables. But the persons that ho intro¬ 
duced did not get the inheritance ( hereditas ); for the saying 
was that the Praetor could not make an heir {heres). While 
religiously observing this rule, the Praetor gave, under the name 
of bonorum possession every right that a heres enjoyed. Hence there 
grew up by the side of the old a new law of inheritance, with a 
new name; and for many centuries the distinction between a 
legal and equitable heir {heres and bonorum possessor) continued 
to perplex and complicate a portion of the law that at the 
best was not very simple. In the end, the distinction ceased 
to have any practical importance; the legal was merged in 
the equitable inheritance. The bonorum. possessio imparted to 
the hereditas its characteristic flexibility and liberality; while the 
inconveniences that always and almost necessarily attach to 
every form of equitable estate were removed by conferring the 
legal estate on the equitable heir. 

Defects of the Early Roman Law of Property. —The 
early Roman law of property- is characterised by precisely 
the same kind of defects that led to the interference of the 
Praetor in the law of Procedure, Contract, and Inheritance:— 
(1.) The modes of conveyance {mancipation cessio in jure) were 
formal and inconvenient; (2.) The ager publicus (the old 
common land of the Roman people), although inclosed and 
cultivated, could not be held in ownership {dominium ex jwe 
Quiritium) ; and (3.) Aliens could not be owners. The mancipatio 
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existed in the time of Gaius, but fell into disuse before Justinian; 

’ and the ager publicus y so far back as legal records go, could always 
beheld in Quiritarian ownership. After Caracalla, the disabilities 
of aliens were no longer of importance, because every subject of 
the Roman Emperor was a citizen. But could an alien not be 
owner before that time ? There is conclusive proof that an alien 
could be owner of property long before Caracalla. Now these 
three evils—the inconveniences of the mancipation the disability 
of citizens to oyn portions of the ager publicus y and of aliens to 
hold any property whatever—were all remedied by the Praetor. 

I. The manner in which the Praetor dealt with the incon¬ 
veniences and dangers of the formal conveyances has already 
been described. But one question remains to be answered. The 
actio Publiciana was introduced at a late period: what remedy 
then had the bona fide possessor before that time? Unquestion¬ 
ably he had the possessory interdicts. But it would be rash to 
affirm that it was for this case that these interdicts were first 
brought in. A person whose title was defective only from an 
informal conveyance was a bona fide possessor ; but the inter¬ 
dicts were open equally to mala fide possessors. It has been 
already said that the Praetor never interfered except when 
necessary; it is equally true that he never interfered further 
than was necessary. If the Praetor had brought in an interdict 
for the sake of the bona fide possessor, it may be affirmed with 
some confidence that he would not have introduced a remedy 
equally open to the thief and the robber. 

II. If the theory of Niebuhr and Savigny as to the character 
and history of the ager publicus be correct—that portions of 
the ager publicus were inclosed by patricians, and given to their 
clients to be cultivated as tenants-at-will, without rent—all the 
conditions are present for the creation of equitable interests. 
No one could be Quiritarian owner of any portion of the ager 
publicus ; and therefore the interests of the patricians and their 
clients, the cultivators, could have no other support than the 
Praetor. If any ownership was recognised at all, it must be 
Equitable, because it could not be Quiritarian. The character 
of precarium (see Quasi-Possession) affords some grounds for 
believing that in Rome certain land was given to tenants-at- 
will that could not be recovered by vindication and therefore 
qould not have been held in Quiritarian ownership. This 
would coincide with the peculiarity of the ager publicus. 

If the origin of the interdict uti possidetis may be assigned to 
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the relation of patricians and their clients to the ager publicus, 
one of the most remarkable characteristics of possessory inter¬ 
dicts would be accounted for—namely, that bona Jides was not 
required. Bona fides , as related to possession, had a peculiar 
technical meaning. It did not signify mere honesty ; it meant 
that the possessor had got the thing in a way that justified 
him in believing himself to be owner. But a possessor of ager 
publicus knew that he could not be owner; and he also knew 
that nobody else could*be owner; and therefore, although he 
was not a bona fide possessor, so neither could he be called 
a mala fide possessor in any other than a purely technical 
sense. In truth, the legal notion of bona fides is entirely 
irrelevant to the case in question. Now the Praetor looked 
solely to the fact of possession, and treated bona fides as a 
simple irrelevance. 

The theory of Savigny, if it were fully established by inde¬ 
pendent evidence, would afford a satisfactory explanation of 
the interdict uti possidetis ; but it can hardly be said to rest 
on an unassailable basis, and it does not account for the inter¬ 
dict utrubi, which applies to moveables only. 

III. There is, however, another case, strangely overlooked by 
Savigny and other learned writers, quite capable of accounting 
for the peculiarities of the whole Praetorian law of possession. 
It was only by means of a doctrine of equitable ownership 
that aliens ( peregrini ) could enjoy rights of property. An 
alien could not be a Quiritarian owner; he could not take 
part in the mancipation cessio in jure , or acquire by usucapio . 
He found no place in the Roman Law as it stood prior 
to the intervention of the Praetors. But an alien, although 
he could not be an owner, could be a possessor; and it was 
competent to the Praetor to throw around such possession 
the shield of his impevium. The Praetor did not exact bona 
fides , for the simple reason that the alipn knew that he could 
not possibly acquire a legal title. 

But was there any necessity for admitting aliens to the enjoy¬ 
ment of civil rights ? We may infer that there was from the fact 
that the steady policy of the Praetors through centuries was to 
extend the law to aliens. The circumstance that the additional 
Praetor created in B.o. 246 was called Praetor Peregrinus , proves 
that already at that time the legal business of aliens was suffi¬ 
ciently great to give occupation to a special magistrate; and 
considering that the work of the magistrate consisted merely in 
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ascertaining the question in dispute between litigants, and nam¬ 
ing an arbitrator to decide on the merits, this fact alone speaks 
volumes as to the position of aliens in Rorfte. But it does not rest 
upon inference merely. Iti the first place, wo know that at 
a very early period the law of contract was expanded to admit 
aliens. The formal words of the stipulatio were modified for 
the express benefit of aliens ; and aliens could enter into con¬ 
tracts that arose ex jure gentium , a class that included every 
contract of any importance in tile Roman Law, except the 
stipulation (D. 48, 19, 16.) But nine contracts out of ten 
have no other object than the acquisition of property. Con¬ 
sequently, if the law of contract was opened to aliens, so also 
must have been the law of property. This argument is per¬ 
fectly irresistible; but the conclusion does not rest upon 
argument. Gaius has furnished us with explicit testimony 
both as to the fact that aliens were admitted to proprietary 
rights, and also as to the manner in which it wag done in the 
case of moveables. 1 

And again, an alien is by a fiction regarded as a Roman citizen, when he 
is plaintiff or defendant on some ground for which an action is established 
by our Statutes; provided only it is just that such an action should be ex¬ 
tended even to an alien. If, for instance, it is alleged that an alien has aided 
or been privy to a theft, and an action is brought against him, the formula is 
framed thus :—“ Let there be a judex . If it appears that Dio, a Greek, aided 
or was privy to the theft of a golden platter from Lucius Titius, and 
ought, on that account, if he were a Roman citizen, to be cast in damages as 
a thief,” and so on. Again, if an alien brings an action for theft, he is 
by a fiction regarded as a Roman citizen. In like manner, also, if under the 
lex Aquilia an alien bring an action for damnum injuria , or if such an action 
is brought against him, then by the fiction that he is a Roman citizen a 
remedy is given. (G. 4 , 37 .) 

By the aid of a fiction, an alien was enabled to sue a thief or 
any person injuring his property. Suppose, however, a person 
claimed a slave in the possession of an alien, and took him 
away by force, what was the remedy of the alien ? Not the 
actio vi bonorum raptorum , because the claimant was not a robber; 

1 Item ciuitas Romana peregrino fingitur , si eo nomine agat aut cum eo agatur , quo 
nomine nostril legibus actio constituta eat , si modo iustum sit, earn actionem etiam ad 
peregrinum extendi, uelut si furtum ’dicafur (factum ope consilio) \'ptregrini et cum co 
agatur, formula ita concipitur: ivdex esto. si paret, ’ope consilio dionis ’ gkaeci 

(Lvcio) TITIO FVBTVM FAOTVM ESSE PATERAE AVREAE, QUAM OB ItEM EVM, SI Cl VIS 

Romanvs esset, pro fvre damnvm decidere oporteret et rcliqua ; item siperegrinus 
furti agat, ciuitas ei Romana fingitur . similiter si ex lege Aquilia peregrinus damni 
iniuriae agat aut cum co agatur, ficta ciuitate Romana indicium (latur . 
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there was then only the interdict utrubi. Again, if between a 
citizen and an alien, or between two aliens, a dispute arose as to 
the ownership of a slaVe, there was no other means of settling 
the dispute than the interdict utrubi. In like manner, an alien 
could enjoy and maintain an interest in immoveables only by 
the interdict uti possidetis. An alien, therefore, could be pos¬ 
sessor, although not Quiritarian owner ; and by the aid of 
fictions and interdicts, enjoy precisely or nearly the same 
rights as if he were a Roman citizen. An alien had bene¬ 
ficial, but not technical, ownership. A Roman citizen had 
Quiritarian ownership, acquired by means of a formal transvesti- 
tive fact, and maintained by vindicatio. An alien had beneficial 
or equitable ownership, acquired by delivery of possession, and 
supported in the case of immoveables by the interdict uti possi¬ 
detis , and in the case of moveables by the interdict utrubi. 

* 

Connection between Possession and Equitable Ownership. 
—A consideration of the circumstances shows how the exten¬ 
sion of ownership came to be wrapped up with the idea of 
possession. Suppose the object of dispute was a slave. Row 
is the Praetor to decide between the two aliens claiming him ? 
Neither of them can be Quiritarian owner, and therefore no 
question can arise as to the existence of mancipatio or any other 
transvestitive fact of the Roman Law. What substitute could 
the Praetor adopt for mancipatio ? The best answer to this 
question is a brief statement of the substitute actually adopted 
by the Praetor:—(1) The first rule was that if of two claimants 
# one had possession at the time of action brought, and the other 
never iiad had possession, the Praetor preferred the possessor. 
(2) If both the claimants had been in possession at different 
times (they could not possibly be together, D. 13, 6,'3, 5), then 
either one succeeded the other in possession, or there was some¬ 
body in possession between them. Take the first case, where 
the claimants had possession immediately in succession, -and 
suppose Titius was first in possession and Gaius after him. Did 
Gaius obtain possession with the consent of Titius ? If he did, 
the Praetor decided in favour of Gaius; if he did not, the posses¬ 
sion was decreed to Titius. (D. 43, 17, 3.) (3) If there was 
a. possessor between Titius and Gaius, the rule was different. 
The Praetor decided in favour of the man that had the longest 
possession in the year preceding. The result of this apparently 
arbitrary rule was to secure practical justice. Thus if Titius 
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possessed the slave for six months, and Attius had the slave 
for one month, Titius would recover the slave from Gaius, if he 
brought the interdict before the end of ftve months. In effect, 
therefore, this rule was equivalent to a doctrine of usucapio , and 
gave the possessor several months to look after his property. 
When, in addition, a rightful possessor was allowed to count 
the time of a previous possessor ( accessio possessions), as stated 
in the text, he was provided with a measure of security scarcely 
less perfect than that given to the Quiritarian owner. In the 
case of land, the remedy of a possessor was much less complete. 
In the case supposed, the interdict uti possidetis did not lie 
against Gaius, but the interdict de vi could be brought, against 
Attius and damages recovered equal to the value of the pos¬ 
session. (D. 41, 2, 53.) In the result, therefore, mere posses¬ 
sion could not establish a title, unless by the laches of the 
person entitled to possession. No one could really bo safe as 
possessor unless he had obtained delivery from a prior possessor, 
or had entered on land or seized moveables possessed by no one. 

Under the name of Possessio the Praetor created a complete 
law of property adapted for aliens. The Equitable or Prae¬ 
torian ownership generally ran parallel to tho Quiritarian 
ownership ; it diverged from the older law only where that law 
was inconvenient, or repugnant to common sense. The maxim 
of English equity, that “ equity follows the law,” might be 
applied without much error to the Praetorian rules regarding 
possession; and nothing can give more complete proof of the 
proposition now contended for—that possession was Equitable 
or Praetorian ownership—than a careful study of the rules 
established regarding possession. To bring out the parallelism 
between the Quiritarian and Praetorian ownership, it will be 
convenient to pursue the arrangement adopted throughout this 
Book in the exposition of legal topics. 

Possession. 

Definition.— Possession ( possessio ) is the occupation of any¬ 
thing with the intention of exercising the rights of ownership 
in respect of it. 1 

Exception .—A mortgagee and a tenant-at-will are possessors, 


1 Apiscimur possessionem corpore ct animo: neque per se animo , ant per sc corpore . 
(D. 41, 2, 3, 1 .) We gain possession with body and mind ; but not with the mind by 
itself, nor with the body by itself. 


O 
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although they hold without the intention of exercising the 
rights of ownership. (D. 9, 4, 22, l.) 1 

A thing is said to be r occupied (tenetur) when it is so held by 
any one that he can exclude others from it. Thus, a captain 
occupies his ship, but npt the water through which it passes. 

Possession may be lawful ( junta ) or unlawful (injusta , vitiosa). 
It is unlawful when it is acquired or held against the will of a 
possessor. (D. 41, 2, 3, 5.) 

A possessor, but not an occupier, is protected by Interdicts. 2 

Inception .—A tenant-farmer ( colonus) was an occupier merely, 
not a possessor, but if evicted from his farm, he could bring the 
Interdict quod vi out clam in respect of the crop; but not any 
other Interdict. (D. 43, 26, 20; D. 41,2, 25,1; D. 43, 24,12.) 

Rights and Duties. (1) Moveables. —A bona fide possessor 
had the same rights as an owner. (See pp. 91, 96, 101.) A 
mala fide poseeseo?' was not entitled to these rights, as has been 
already pointed out. It is possible, however, that he could 
avail himself of the enactment made by Valentinian (p. 96). 
Again, both a bona fide and a mala fide possessor were liable to 
the actio noxalift for wrongs done by slaves in their possession. 
(D. 9, 4, 13 ; D. 9, 4, 11.) (2) Immoveables— Every possessor, 


1 Licet enirn juste possideant non tamen opinione domini possident. For although they 
are in lawful possession, yet do they not regard themselves as owners while in pos¬ 
session. 

2 These definitions are put forth as coming near the truth ; but they are not in 
entire harmony with the language of the jurists. The fact is, that the language of 
the jurists is not consistent with itself. 

Savigny has endeavoured to show that the language of the Roman jurists is clear 
and consistent. According to him, the varying phraseology of the Digest may be re¬ 
duced to three heads : (1) Civilis Possesaio is such possession as ripens by prescription 
into ownership( Possessio ad Umcapionem) . (2) Possessio (simply) is such possession as 

never passes into ownership, but is protected by Interdicts ( Possessio ad Interdicta). 
(3) Natundhi possessio or detentio is mere occupation unsupported by any interdicts. 

But in D. 10, 4, 3, 15, a mortgagee is Baid to have merely naturalis possessio; 
although a mortgagee was protected by interdicts. So a wife that held property given to 
her by her husband against the law prohibiting donations, was said to be naturalis posses¬ 
sor; but she also was a possessor ad Interdicta . (D. 43,16, 1, 9-10.) Still the common 
usage undoubtedly is that possession (possidirc) means such occupation as is protected 
by Interdicts. If Savigny had put forth his distinctions as those that the Roman 
jurists ought to have followed, he might have supported hitnBelf by very strong argu¬ 
ments ; but his mistake is in attributing to them a greater uniformity and precision 
of language than can be justified by a careful reading of the texts. The Praetor him¬ 
self undoubtedly used the word possessio in more than one meaning. Generally he em¬ 
ployed it in connection with Interdicts, but he also used the expression missio in posses¬ 
sionem, meaning occupation, and not judicial possession. In the note on Quasi-posses¬ 
sion, examples are quoted of a confused and perplexing use of language on this topic. 
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whether bona fide or not, had the same rights to immoveables 
as an owner. 

Investitive and Transvestitive Faot5>. —The rules upon this 
subject have been stated under Delivery, «a transvestitive fact of 
ownership (pp. 136-8). 

The restrictions on the investitive facts of possession are 
instructive. 

I. Restrictions in respect of things. (1.) Things that cannot 
be the objects qf ownership according to the Jus Gentium cannot 
be possessed. Thus land covered by the sea or a public river 
cannot be possessed. (D. 41, 2, 30, 33.) Res divini juris, as a 
burial-ground, &c., cannot be possessed. (D. 41, 2, 30,1.) Again, 
a freeman, although he may be restrained in his liberty and put 
in chains, cannot bo possessed any more than lie can be owned. 
(D. 41, 2, 23, 2.) But the restrictions on ownership peculiar 
to the jus civile do not govern possession. Thus land in 
the provinces could bo possessed although it could not be 
owned. 

II. Restrictions in respect of persons. Slaves (D. 4, 6, 11); 
D. 41, 2, 23, 1) and persons under potestas (I). 50, 17, 93) could 
not possess for themselves ; but whenever they stood in such a 
relation to anything that, if they were free, they would possess; 
in that case their master had possession. 

Agency was admitted in possession. Thus when A occu¬ 
pied land with the intention that B should have the right of 
ownership, and B also had that intention, then B and not A 
was possessor. 1 (D. 41, 2, 9.) Agency was not admitted in the 
transvestitive facts of the jus civile, and it was through the 
substitution of delivery for mancipatio that the more liberal rules 
of the Praetorian ownership were extended universally to 
ownership (p. 179). 

Divestitive Facts. —A possessor, if not himself also occupier, 
might lose .possession by the act or default of the occupier. 
Two cases have therefore to bo considered. 

I. Loss of possession by the possessor himself. Inasmuch as 
possession consisted of both a mental and a physical fact,—the 
intention to occupy as owner as well as the actual occupation,— 
possession was lost if either of those essential elements ceased 
to exist. (D. 41, 2, 44, 2.) 

1. Loss of possession by loss of occupation. This, again, may 


1 Animo utique nostro , corpore vcl nostrg vel alieno. (Paul, Sent. 5, 2, 1.) 
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occur in one or other of two ways:—-there may be an adverse 
occupation, or there may not. 

A man possesses a mbveable so long as it is in his custody, or 
he is in a position to renew the custody when he pleases. 
(D. 41, 2, 3, 13.), Several examples are given under the head 
of Occupatio (pp. 110, 111). 

Illustrations . 

A boat carrying some blocks of marble is wrecked in a river, and the marble is lost. 
Possession of them is gone, but not the ownership ; and if the irarble is recovered, it 
may be claimed by the owner. (D. 41, 2, 13, pr.) This illustrates the distinction 
between ownership and possession. The investitive fact of ownership operates once 
for all; and therefore a person once made an owner, is always an owner until some 
divestitive fact exists. But possession, involving the physical element of actual 
occupation, must continue to exist if the remedy by interdict is to be employed. 

A field is left uncultivated and unoccupied. The possession is not lost unless the 
possessor intended to abandon it (animo tkrclinquendi) (C. 7, 32, 4) ; or it is occupied 
by an adversary. 

Summer or winter pastures were left for a part of the year unoccupied ; but 
possession was not thereby h«t. (D. 41, 2, 3, 11 ; D. 43, 16, 1, 26.) 

Possession was lost when the thing was occupied by any 
one with the intention of excluding the possessor. 

Illustrations . 

When a moveable was stolen, possession was lost by the possessor and acquired by 
the thief. (D. 41, 2, 16.) 

A person bound hand and foot by trespassers on his own land, was held to be 
ejected, i. e ., to have lost possession. (D. 43, 16, 1, 47.) 

Titius has gone from home leaving no one in charge of his house. During his 
absence Gaius enters, and on the return of Titius prevents him entering by threats of * 
violence. Titius loses possession. (D. 43, 16, 1, 24.) But at what time is pos¬ 
session lost, when Gaius enters or Titius returns ? Labeo and the older jurists said 
it was when Gaius entered, who consequently was said to have a theftuous possession 
clandestina possemo. Apparently this was the case provided for by the interdict 
de clandextina possessione. (D. 10, 3, 7, 5.) But the necessity for that interdict 
disappeared, when it was held that possession was not lost, in the case stated, when 
Gaius entered, but only when Titius came to know that he had entered, or rather was 
repelled by force on attempting to turn him out, or from fear did not to try to recover 
the occupation. (D. 41, 2, 18, 3 ; D. 41, 2, 25, 2 ; D. 41, 2, 3, 7 ; D. 41, 2, 46 ; D. 
43, 16, 5; D. 4, 2, 9, pr.) 

2. Loss of possession by intention to give it up {animo non 
corpore ). (D. 41, 2, 3, 6.) A possessor by agreement with 
another might transfer possession, without ever departing from 
occupation. What I possess in my own name, Celsus remarks, 
I may possess in the name of another. (D. 41, 2, 18, pr.) 

Illustration . 

Seia made a gift of a farm to her step-daughter by letter, and stated that she would 
continue to occupy tho farm as a tenant, paying a yearly rent. This was held to 
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amount to a transfer of the possession, and therefore of the ownership, to the step¬ 
daughter ; because Seia ceased voluntarily to be a possessor, and accepted the place of 
a mere occupier. (D. 0, 1, 77.) % 

II. Loss of possession by the act or default of an occupier. 

1. When a servant or friend or farmer occupying land in 
the name of another was expelled by force, the possession 
was lost, even before a knowledge of the fact of ejectment was 
brought to the possessor. (D. 43, 16, 1, 22.) When a tenant- 
farmer died, his landlord did not lose possession until an 
adverse claimant entered and occupied the land. But if the 
tenant went away and left the land without the intention of 
returning, the possession was at once lost. (D. 41, 2, 40, 1.) 

2. Could possession be lost if the occupier, without ceasing 
to occupy, resolved no longer to hold for the possessor, but to 
hold for himself? Undoubtedly an occupier who thus tried to 
make his occupation a means of fraud would be a mala fide 
possessor, but would he not bo a possessor? Would he not 
unite actual occupation with the intention to hold as owner, and 
are not these the only elements of possession ? Such reasoning 
is unassailable; and if we regard possession as a mere anomalous 
separation of rights from investitive facts, there seems no reason 
why the argument should not have been given effect to. But 
if we admit that possession meant really equitable ownership, it 
would be highly inconvenient to allow a mere occupier by an act 
of fraud to make himself possessor, and entitle himself to the 
protection of the Interdicts. If that had been allowed, it would 
have been a serious drawback to a system of equitable 
rights for aliens. We find, as might be supposed, that this 
danger was guarded against, and in a very simple way. It 
was laid down that no one having been admitted as an occupier 
could by a mere act of will convert himself into a possessor; 
and that no one admitted to possession in a given capacity 
could of his own volition change that capacity. 1 

Illustrations . 

A ring is left in deposit with a jeweller. He resolves to deny the deposit, with the 
intention of fraudulently appropriating it to himself. He still continues a mere occupier, 
not a poBBessor ; but if he removed it from the shop where it was left, he became at 
once possessor and a thief. Removing the ring from its place of custody is a contrec- 
tatio. (D. 41, 2, 3, 18.) 

A tenant of a farm hearing of the death of his landlord, and that no heir was likely to 
1 Nemo mbi ipse causam pouessionia mutare potest. (D. 41, 2,19, 1.) 
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bo found, resolved to keep the farm for himself. He is not a possessor, and hence, 
although in this case anciently his mala fides was no bar to usucapio (p. 123J, he did 
not become owner by usucapio t (D. 41, 5, 2, 1.) 

A tenant, professing to be owner, sells the farm occupied by Him, and delivers it to 
the purchaser. As the tenant could not transfer what he had not, and as all he had 
was occupation (detentio), the purchaser did not become possessor, (C. 7, 32, 5.) 

A tenant buys the farm he occupies from a person he believes to be heir to his 
landlord. He at once becomes possessor, even if that person proves not to be heir. 
(D. 41, 3, 33, 1.) 

Remedies. —1. Remedies in respect of rights of possession of immoveables. The 
interdicts de vi and quod vi ant clam were the most ancient remedies for a pos¬ 
sessor. In later times, however, it would appear that an alternative procedure by 
means of actions was allowed. The interdicts seem, indeed, to have been pushed 
aside by possessory condictioncs. Thus we are told there was a possessory condictio 
for the recovery of land analogous to the condictio furtiva for stolen goods. (D. 47, 2, 
$5, 1.) Again, it is said that an owner could bring a condictio to recover his owner¬ 
ship, a possessor to get back his possession. (D. 13, 3, 2.) The distinction between 
intci'dictum and condictio consisted entirely in the formB of procedure (see Book IV., 
Proceedings in Jure) ; and after the changes made by Diocletian, there was no distinc¬ 
tion whatever except in words. 

2. The remedies in respect of tha investitive fact of possession were the inter¬ 
dicts uti possidetis and iitrubi. These interdicts could be used only for protecting 
possession, not for acquiring it. 1 


Fusion of Possbssio and Dominium, 

This brief review of the chief rules relating to possession 
strengthens the conviction that the Roman Law had, under the 
name of possession, an institution running parallel with Quiri- 
tarian ownership. The extraordinary prominence given to the 
subject of possession in the Digest, and the eircuinstanco that 
the investitive fact of possession was enforced by a procedure 
invented expressly for the purpose, appears to justify the lan¬ 
guage in which possession has been described as Equitable or 


1 If possession meant equitable ownership, it may be urged that there should be an 
interdict to enable a man to obtain possession of that he was entitled to, just as the in* 
terdict quorum bonorura was the means of enabling the equitable heir to obtain the in* 
heritance. This objection appears at first formidable, because equitable ownership could 
hardly be considered complete unless there was some means by which the equitable 
owner could get possession of his effects. The answer may be given as a dilemma. A 
person entitled as Praetorian owner either had been in possession at some time, or he 
had not. If he had ever been in possession, and been ejected f his remedy was the 
interdict for recovering possession. If he had never been in possession, he could not be 
equitable owner. Why not ? Delivery of possession was the investitive fact of equitable 
ownership ; and, therefore, a person to whom a thing had not been delivered could not 
be ownfer. If ho had any right at all, it was a right in personam against some specific 
individual, and his remedy would be an action on contract, or legacy, or the like. The 
action to acquire possession was thus an actio in personam . 
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Praetorian ownership. Leaving out of account the possibly 
doubtful. case of the ager publicus , we find in the situation 
of aliens in Rome an urgent necessity for the creation of 
such a form of ownership; and we have seen that in the 
hands of the Praetor the doctrine of possession was deve¬ 
loped in a manner that gave to aliens the practical enjoyment 
of property. 

But the fate of equity is to be merged in law. Possession, 
at first an independent growth lying outside Quiritarian owner¬ 
ship, was destined to be fused with it. If the view above set 
forth of the history of possession be correct, it is obvious that 
after Caracalla, when “ Roman citizen ” was made a synonym 
for “ subject of the Roman Emperor,” the necessity for possession 
as a rival to the Quiritarian ownership disappeared. Long 
before that time, however, the utility of Praetorian ownership 
had been diminished. It* is in this fact that an explanation 
must be sought for a circumstance that at first sight appears 
strange. The jurists nowhere apparently connect the doctrine 
of possession with the needs of aliens; but, on the contrary, 
speak of it as a subordinate part of the law of ownership.* 
It is in this light that it is introduced to us by Gains; a 
dispute as to possession is a mere preliminary to a vindication 
The truth is, tln.it in his time the Praetorian theory of posses¬ 
sion had well-nigh done its work, find was becoming merged 
in the law of ownership, which, through its influence, had 
undergone a profound transformation. The tendency of “ pos¬ 
session” to take the place of “ ownership” is strikingly illustrated 
by a passage from Quintilian, which shows how the possessory 
interdict was employed as a means of testing the question of 
ownership: “ In wagers under interdicts, although there is no 
question of ownership but only of possession, still we ought to 
show not merely that we have had possession, but that what 
we have possessed is our own.” 1 

In the final stage of development of the law of ownership, 
delivery of possession was the sole mode of conveyance. 
Possession, the invest itive fact of equitable ownership, became 
the investitive fact of legal ownership, and entirely superseded 
the ancient mancipatio and cessio injure. In other words, owner- 


1 In sponsicnihux, qvae cor intei'dictis Jhntt,, etiamsi non proprietors cst qvnestio sed 
tantnm possession is f tamcn non solum possedissc, sed ctiam nostrum possedissc doccri 
debcat. (Quint. Inst. Orat. 7, 5.) 
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ship, according to tile Jus Gentium, , took the place of ownership 
ex jure Quiritium. 

Another most important contribution to the law of property- 
made through possession was agency. It was owing to the 
fusion of equitable and legal ownership that the power of 
acquiring property through a free representative was intro¬ 
duced into the lioman Law (p. 179.) 

In the time of Justinian, then, the only difference between 
ownership and possession was, that to constitute ownership the 
possession must be derived from a person having a right to 
transfer the possession. A possessor could, at this period, with 
no propriety be called an equitable owner. If he were a mala 
fide possessor, he could not acquire the ownership; if lie were a 
bona fide possessor, he was liable at any time, before prescription 
had given him a legal title, to be turned out by the real 
owner. 

Thus, in the last stage of Roman Law possession has precisely 
the same meaning that it has in every system of law; it is 
a temporary separation between the person exercising rights 
and the person invested by law with the rights. The words 
of Gaius, in speaking Of the distinction between Quiritarian 
and Bonitarian ownership, may be applied to the history of 
Possessio ad Interdicta , as well as to Possessio ad Usucapionem . 
Thus in the time of the XII Tables there is but one form of 
ownership ( dominium ex jure Quiritium ); in the time of Justi¬ 
nian there is but one form of ownership ( dominium ); but the 
ownership of Justinian is an institution that is separated from 
the Quiritarian ownership by a wide gulf—a gulf as wide and 
of precisely the .same character as that which lies generally 
between the narrow and provincial system of the early Romans, 
and the liberal and magnificent jurisprudence bequeathed by 
the Roman Empire to mankind. In the other departments of 
law—in Contract, Inheritance, and Procedure—the progress of 
Roman Law, and the agencies by which it was accomplished, 
will hereafter be described. In the case of property the gulf 
between the jurisprudence of the XII Tables and the jurispru¬ 
dence of the Corpus Juris Civilis was bridged over by the doctrine 
of equitable ownership, invented by the Praetors from the neces¬ 
sity of establishing a law of ownership for aliens. This is the 
first but not the only instance to be mentioned in which the 
relations of Romans with aliens exercised a profound influence 
on the development of their law. 
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Quasi-Possession. 

Possession has been defined as occupation by a person intending to exercise 
the rights of ownership ; and a passage was quoted (D. 9, 4, 22, I) to the effect 
that a mortgagee and a tenant-at-will had possession without any intention of 
holding as owners. These cases are mentioned in a manner that proves them to be 
exceptions to a general rule. Again, we are told that only corporeal things can be 
possessed (a statement that reminds us of the fact that traditio also was confined to 
corporeal things), while an incorporeal right (jus incorporate) could not be possessed. 
(D. 41, 3, 4, 26 ; D. 41, 2, 3, pr.) The meaning of this cannot be mistaken. To say 
that only a corporeal'thing may be possessed, means that possession is allowed with 
respect to the ownership of the thing, but not to any interest in the thing less than 
ownership. 

The opinion thus set forth by Paul was unquestionably accepted by the Homan 
jurists; but it proceeds upon an imperfect apprehension of the distinction betweeu 
ownership and other rights in rem to things. Ownership is simply the largest 
aggregate of rights in ran to things, and is as truly incorporeal as a single right 
in rem; as, for example, a private right of way. Servitude and ownership are 
equally incorporeal in so far as they are rights ; they are equally corporeal in the sense 
r that as rights they exist only with reference to some definite corporeal thing. To say 
that an estate in land for life is an incori>oreal thing, but an estate for ever is corjK)- 
real, is an absurdity. 

When, therefore, Paul says that corporeal things can be possessed, but not 
an incorporeal right, he commits himself to a false distinction based upon a blunder. 
For it is manifest that an incorporeal right (to repeat the tautological language of 
Paul) may be the object of possession, in precisely the same sense as corporeal 
things may be the object of possession. Possession arises from a disturbance of 
the normal union in the same person of a right and the appropriate investitive fact. 
Now such a separation may exist in respect of any group of rights in ran as well as 
of ownership. A right of way, for example, was created by one of several facts; 
when, therefore, a person used a way as a right without having obtained it by one of 
these facts, he stood in precisely the same relation to the right of way as one that 
occupies land does to the land if it does not belong to him. A possessor is simply one 
that exercises a right without being invested with it in any manner appointed by law; 
and this is just as true of a single right in ran as of ownership. 

Having been led by these blundering distinctions between corporeal and incorporeal 
things to deny, in contradiction of manifest fact, that there could be possession of a 
usufruct or other interest falling short of ownership, the Homan jurists proceeded to 
extricate themselves by a little artifice of language. They said there is possession of a 
thing with a view to ownership ; there is quasi-possession of an (incorporeal) right. 
There is in truth nothing quasi about such possession ; but as the jurists had formally 
dismissed possession, they could not venture to take it back without slightly changing 
its name. Measured by a logical test, the propositions of the jurists are sufficiently 
absurd, but their inconsistency had a meaning of which perhaps in the later period of 
the Empire they were not themselves altogether aware. 

If we suppose that at first the Homan Law provided no remedy for an occupier 
unless he held as owner, the confusion of the jurists would admit of easy explanation. 
If the possessory interdicts were at first used only in the case of equitable ownership, 
but subsequently were extended to lesBer interests in things, we can understand the 
propriety of the language used by the jurists. Possession and quasi-possession are 
logically the same, but chronologically the prefix quasi marks a later growth. If 
this be the true meaning of quasi-possessio, it would afford no inconsiderable support 
to the viewB set forth above as to the history of possession. Naturally, if the possessory 
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interdicts were introduced for the benefit of aliens, they would be given first to the 
largest interest in things—namely, ownership j and necessarily they would be extended 
to the lesser interests in ordpr to complete the system of equitable rights. Are we, 
then,’ justified in assigning a historical origin to the distinction between possession and 
quasi-possession ? ' 

1. The first group of limited rights in rem is called Personal Servitudes, the leading 
member of which is ususfructu#. A usufructuary had quasi-possession. 1 (D. 43,16, 3, 
17 ; D. 4, 6, 23, 2.) 

Now the perplexing fact is, that although a usufructuary had not possession, he had 
all the rights of a possessor. He could bring the interdict de vi et vi armata (I). 43, 
16, 3, 15), the interdict quod vi ant rlam (T). 43, 24, 12 ; D. 43, 24, 13, pr.), and the 
interdict uti possidetis. (D. 43, 17, 4.) What, then, is the meaning of this apparently 
unaccountable inconsistency; the granting to a usufructuary all the rights that con¬ 
stituted possession, combined with a stern refusal of the name ? The secret is ex¬ 
plained by a passage from Venuleius. He tells us (Vat. Frag, 91) that the interdict 
de vi rt vi armata could not, in its original form, be used by a usufructuary, because 
he was not a possessor. But for his benefit the interdict de vi was modified ; the 
terms of the now interdict were, “ If he is alleged to be prevented by force from 
enjoying the usufruct ”—“ Si uti frui vi prohibitus esse dicetur .” The prefix quasi to 
the possession of the usufructuary is thus explained. It means that the rights of the 
usufructuary are posterior to the establishment of the doctrine of possession ; and that 
it is by a new application of the original interdicts that a usufructuary is secured in 
the enjoyment of rights precisely as if he were a possessor. The owner is still called 
possessor; no doubt, in that order he might be able to employ the interdicts against 
all persons except the usufructuary. (I). 41, 2, 52, pr.) 

The next three examples of Personal Servitudes— Usns, Habitation Operae Servorum 
—do not afford an^ matter for observation after what has been said of ususfi'uctus. 

Although it is not included by Gains or Justinian in the class of Personal Servi¬ 
tudes, Precarinm must, in logical consistency, be added. Prirariinn may indeed be 
defined as a usufruct terminable at any moment by the will of the owner. Now, if a 
usufructuary—a tenant-for-life—is not a possessor, surely a tenant-at-will cannot have 
possession. Yet nothing is more certain than that he had. (1). 43, 26, 4, 1.) Pre- 
carium exhibits a perfect contrast to nsusfructus in respect to the doctrine of possession. 
In the case of usufruct there was no question that the owner had possession; the 
doubt was as to the usufructuary. In the case of precarium there is no question that 
the tenant-at-will had possession, but it was doubted whether the owner had possession; 
the better opinion was that he had not. (D. 43, 26, 15, 4 ; I). 41, 2, 3, 5 ; D. 41, 2, 
5, 15.) The owner was not possessor; nevertheless he could bring the possessory 
interdict de pn'evario, (D. 43, 26, 2, pr.) The explanation of this strange accumula¬ 
tion of inconsistencies is deferred until the analogous case of pignus is considered. 

2. In Praedial Servitudes the distinction between right and possession is throughout 
sustained. 1 here are numerous possessory interdicts for servitudes. Let one example 
suffice. The Praetor says : “ I forbid you (the defendant) preventing the plaintiff by 
force from continuing to use the right of way (iter, actus t or via) now in dispute, that he 
has used during the present year neither by force, nor stealth, nor by your leave.” 


1 The language of the jurists is, however, by no means uniform; and, in fact, is 
consistent only in denying possessio to a usufructuary. (D. 43, 26, 6, 2.) Yenuleius 
adds, the possessio of land held in usufruct remains with the owner (dominus proprietatis 
nndae). (D. 41, 2, 52, 3.) Gaius says the usufructuary has % not possession, but only a 
right of enjoyment {jus utendi frutmli). (D. 41, 1, 10, 5.) Again, Ulpian says that 
a usufructuary has natural possession (D. 41,2,12, pr.),or occupation (detentio) merely- 
(I>. 43, 3, 1, 8.) 
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(D. 43,19,1, pr.) It was held that the use must have been for thirty days. (D. 43, 
19, 1, 2.) This interdict proceeds not upon the right of the plaintiff to use the road, 
but upon the fact that he had used it for thirty days, without any hindrance, in an open 
manner. If he succeeds, the owner of the land burdened with the right of way may 
proceed by an actio negatoria to prove that the plaintiff had no right accruing from 
afiy investitive fact. It is manifest at a glance that interdicts like that quoted are 
framed on the model of the interdict utrubi. Moreover, it deserves to lie remarked 
that the word possess does not occur; the road is “ used.” (1). 43, 19, 1, 2.) The 
interest that supported such interdicts was called quasi-possession. 

If we suppose that the Praetor meant, under the name of possession, to establish 
ownership for aliens, it was incumbent on him to extend relief to servitudes. In 
Italy a right of way^was a res mane ip i. If now the Praetor gave an alien owner¬ 
ship of a house, he was bound to guarantee him the use of a right of way, through 
which alone it might happen access could be had to the house. Other reasons, especi¬ 
ally of convenience, may have contributed to the result; but the necessities of the 
aliens seem adequate to explain, without any assistance, the extension of the doctrine 
of possession to servitudes. 

3. Under the head of Perpetual Leases two species are enumerated— Emphyteusis 
and Superficies . The emphyteuta had possession (D. 2, 8, 15, 1), and probably also the 
person that had a right to a superficies (1). 43, 17, 3, 7 ; T>. 13, 7, 16, 2); although 
Savigny thinks not. The emphyteuta was practically owner, subject to the payment 
of an annual rent. But emphyteusis was an institution of late origin, its true position 
never being exactly defined until the constitution of Zeno, between A.T>. 175 and A. I). 
491. As emphyteusis took its place in the law long after the doctrine of possession 
was developed, it has little value as throwing light on the origin and meaning of that 
doctrine. 

4. The last group to be considered is Mortgage. Of the three forms of mortgage 
subsequently described (see Book I., Second Sub-Division—Mortgage), one only is of 
interest in connection with the topic of possession, namely, the pignus . A creditor 
had a thing as pignus when it was delivered to him by the debtor as security for his 
debt, without any formal undertaking to return it on payment of the debt. The 
creditor had possession. Now, a creditor did not hold as owner (opiniotic ilomini ), 
but hail a right merely to the custody of the thing pledged ; and, in the last 
resort, a right of sale. Of the several rights of ownership—a right to keep, to 
enjoy, and to alienate—he had the first absolutely ; he had not the second at all, and 
the third only conditionally. Nevertheless he was possessor, and entitled to the pos¬ 
sessory interdicts. 

These two, then— pignus and precarium— are the only exceptions to the rule that 
possession means occupation, with the intention of exercising the rights of ownership . 
Their character, in respect of possession, is distinctly anomalous, and is not reconcil¬ 
able with the position assigned to ususfrvctus. So glaring an inconsistency cannot be 
explained except on the assumption that there is a history behind it. Is there any 
clue in the known facts to the origin of an irregularity so remarkable ? 

Pignus is reckoned by Justinian among the contracts ex rc , in defiance of all sound 
classification ; for the creditor had rights in rem to the pledge, and not merely rights 
in personam such as contracts give rise to. Justinian did not place precarium in the 
Bame clasB of contracts, but he would have done so if he had been guided by logical 
considerations. Indeed, in one aspect, both pignus and precarium are contracts ex rc. 
The obligation of the creditor and of the tenant-at-will to return the property in 
their charge was based on contract. It was held that the delivery of a pledge to a 
creditor implied an obligation to return the thing when his claim was satisfied. In 
like manner, by accepting land to hold at the owner's will, the tenant undertook to 
return the land when the owner demanded it. But there was a notable difference 
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between pignm and precarium. The remedy of the debtor was by actio ; the remedy 
of the landlord by interdict um. Even this distinction in later times vanished ; for an 
actio in factum was given to the landlord in every respect the same as the actions 
given to a debtor. The characteristic of the contracts cx re —that they are based on 
equity—was shared by prc/arium. (D. 43, 26, 2, 2.) 

The remedy given by the Praetor in equitable contracts was intended to fill a gap. 
.Put for the action given by the Praetor, a debtor that hail given a thing in pledge to 
his creditor would have had no means of recovering it after he had paid his debt. 
By analogy, it may be inferred that the interdict de preeario was introduced, 
because without it a landlord would have hail no means of ejecting a tenant-at-will. 
Prior, then, to the intervention of the Praetor, a tenant-at-will and a creditor 
were really possessors (for although they were dishonest, they held as owners), 
and as such were entitled to all the possessory interdicts. But when the 
Praetor interfered, he was content to protect the owner, and did not proceed to 
deprive the creditor or tenant-at-will of the security that the possessory interdicts 
afforded them. Hence the puzzle of the jurists who, on the one hand, would not 
admit that two persons could possess each the whole of any given thing, just as two 
persons could not stand on the same space of ground ; and on the other, were obliged 
to make the landlord a possessor as well as his tenant-at-will, and the debtor a pos¬ 
sessor, although only ad unucapionem. (D. 41, 2, 1, 15 ; D. 41, 3, 16.) If this be the 
true explanation of the anomalous position of the creditor and tenant-at-will, it is but 
one additional example of the spirit of Roman equity, not to pursue logical symmetry 
at the expense of practical justice and established rights. 

If the theory of possession now sought to be established be correct, that possession 
means equitable rights in rein: we ought to find not merely the presence of equitable 
rights in rem where there are rights in rein ex jure Quiritium, but also the absence of 
equitable rights in rem where there are no rights in rem tx jure Quiritium. A brief 
examination shows that there is a complete negative as well as positive correspondence 
between the two classes of rights. 

1. In the group of contracts ex re two maybe mentioned— depositavi and com- 
modatum —that give rise to no rights in rem; in these also there can be neither 
possession nor quasi-possession. The depositee and borrower were said to have mere 
occupation (detent io). (D. 41, 2, 3, 20 ; D. 13, 6, 8.) In one case alone did a 
depositee (netquester) have possession ; but that rule was adopted from special motives 
that have no importance with reference to the general theory of possession. (D. 16, 
3,17, 1.) 

2. Among consensual contracts, letting to hire presents itself as in many respects 
analogous to tenancy-at-will. But neither a tenant of a house ( inquitinus ) nor a 
tenant of a farm (culonus) had any right in rem or possession. (D. 43, 16, 1, 22 ; D. 
41, 2, 25, 1 ; D. 43, 26, 6, 2; D. 43, 16, 20.) To appreciate the significance of this 
fact, a comparison must be made with precarinm. 

Titius goes to Sempronius and asks leave to occupy a farm. He offers no rent, but 
on the other hand is to quit the farm when required. 

Gaius goes to Sempronius and asks another farm for a year. He is to pay no rent, 
but at the end of the year is to quit the farm. 

Maevius goes to Sempronius and asks another farm for a year, agreeing to pay rent. 

Titius has a right in rem ; he is a possessor ; but neither Gaius nor Maevius have 
any right in rem or possession. (D. 41, 2, 10, 2.) 

The explanation of such an inconsistency must be sought in history, in the greater 
antiquity of precarium, and in the circumstance that the tenant-at-will was able to 
hold against his landlord practically as owner, until in the interest of justice the 
Praetor interfered, and while allowing the tenant to hold the land against third parties, 
compelled him to surrender it to his landlord. 
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3. The last illustrations are taken from the law of procedure—the missio in posses- 
sionem. Notwithstanding the presence of the word possession, there was nothing more 
than occupation for safe keeping ( detentio , custodia). (D. 6, 1, 9.) The person in 
charge was protected by the Praetor, but not by means of the possessory interests. 

Savigny’s Theory op Possession. 

Two questions, it may be said, have sorely tried the patience and ingenuity of legal 
writers. The first is, what sort of right has the man that has possession, and nothing 
more ? and, secondly, why should he have any right at all ? It is important at the 
outset to confine these inquiries rigorously to the mala fide possessor, because the 
moment bona fidcs is introduced we have to deal with totally different conceptions 
from those attached Ho mere possession. A bona fide possessor was one that acquired 
a thing in a manner to justify him in regarding himself as owner. Bona fide possession 
arose in two ways. (1.) When a res mane ip i was delivered by an owner without 
mancipatio. Here the possessor was on the way to be owner, and no one had 
morally any claim except himself. In the later law, by the actio Publicizing ho 
was made to all intents and purposes owner. (2.) A person might obtain a 
thing by mancipatio , but from one that had no right to alienate, either because 
he was not owner, or, if owner, was forbidden by law to alienate. This is the 
converse case. In the former, the true owner conveys the possession simply, 
without the proper transvestitive fact, and the difficulty that .arises is purely 
technical; in the latter, a person, not having a right to convey, does so by the proper 
transvestitive fact. Tn this case the buyer is deceived, and there may arise a real 
conflict between his interest and the true owner’s rights. That conflict was ter¬ 
minated in one of two ways : within a limited time the true owner might recover his 
property, leaving the bona fide possessor to his action for damages (if any) against the 
person that deceived him ; after that time, the rights of the owner were extinguished 
in favour of the reasonable claims of the bona fide possessor. In the case, therefore, of 
bona fide possession, the possession is the least part of the case ; the law really deals 
with it on obvious consider a lions of justice. 1km a fides lies at the root of the Roman 
doctrine of usucapio, and hence one reason for the extreme shortness of the ancient 
prescription. 

It is, therefore, with the mala fide possessor alone that we have to deal; with the 
man that exercises the rights of an owner without even the pretence of being invested 
with them by any of the modes by which alone he can acquire those rights. Savigny 
starts with "the proposition that to such possession no juridical effect whatever can 
be attributed. A person taking a thing without any investitive fact, and determined 
to hold it against all the world, has nothing that can be called a right. Hut suppose 
some one (and for clearness’ sake let us suppose one having no better right) assaults 
the possessor and drives him out. Here, says Savigny, is a new element. An assault 
has been committed; an assault is a violation of a personal right; and for that assault 
the assailant exposes himself to an action. But if only ordinary damages are assessed, 
it will be no punishment to the assailant. His object was to get possession, and if he 
iB allowed to retain that, he may laugh at any trifling sum required to compensate for 
his violence to the person of the possessor. In order, therefore, to give a complete 
remedy for the assault, the assailant must be made to restore the status quo ; he must 
give back possession. By this indirect and circuitous way protection is afforded to the 
possession in giving justice to the possessor. The possession as well as the person of 
the possessor is protected. The restitution of possession is merely incidental to the 
relief given for assault. 

Savigny’s theory answers at once both the questions propounded—What sort of 
right has a mere possessor, and why should he have any right at all ? But were 
these the ideas that guided the Praetors in creating possessory interdicts, which, be it 
remembered, were not a remedy for the personal assault at all, but only for the pos- 



222 


RIGHTS IN REM. 


session ? If they were, it is obvious that they apply with equal force to moveables and 
immoveables. A man that knocks another down to rob him of his gold ring, employs 
the assault as a means to an/end, quite as much as if he assaulted a man to turn 
him out of his house. If Savigny is correct, the Roman Law ought to have extended 
the same indirect protection to the thief that it did to the mala fide possessor of 
immoveables. Now, as we have seen, that was precisely what it did not do. For 
while a thief had no remedy against a thief, a stealer of land—if we may use a 
parallel expression—had a legal remedy against one stealing from him. 

According to Savigny’s theory, the possessory interdicts are essentially actions to 
protect rights ; but the right, according to him, is primarily a right to the person. 
The function of the interdicts tie vi and quod vi aut clam is obviqusly to protect rights 
—not of the person/but to things. To suppose that these interdicts were created for 
the protection of the mala fide possessor is very hard. These were, in fact, the only 
remedies of the owner. It may be said, not of the owner, unless he were in possession, 
which is quite true ; but if the owner had never been in possession, he had his proper 
action as an owner. Probably, in ninety-nine cases out of a hundred, these interdicts 
were used by owners. It seems, therefore, a complete inversion of the true relation 
of things to assume that an owner of land, for example, had no right antecedent to 
his being assaulted. 

The points in which Savigny differs from the views set forth in this work are the 
following :—(1) He did not distinguish between interdicts as remedies for violations of 
admitted rights (actions ex delicto), and as remedies for investitive facts. He thus 
missed the striking and important parallelism between the actio sacramenti and the 
interdicts Uti ’possidetis and Utrubi. (2) He overlooked the practical use of the inter 
diets dc vi and quod vi aut clam in respect of ownership, as the only remedies provided 
for the violation of rights to immoveables. (3) These errors led to a third—to the 
supposition, namely, that interdicts were established in the interest of the adverse 
possessor , and to support this strange view by a somewhat far-fetched metaphysical 
theory. He thus failed to perceive why bona fides was irrelevant to Interdict-Pos¬ 
session. (4) In seeking a historical reason for the prominence given to possession, he 
relied altogether upon Niebuhr’s hypothesis as to the position of the Ayer Public us —a 
hypothesis that can scarcely be said to be beyond the reach of assault—while he over¬ 
looked the obvious needs of aliens. This disabled him from writing the history of the 
Homan law of Ownership, or perceiving its affinities with the history of contract. 
(5) By his theory of derivative possession he hid from himself the purely historical and 
accidental meaning of Quasi-Possession in the Roman Law. 


II.— Personal Servitudes. 

RIGHTS IN REM TO THINGS, INDEFINITE IN POINT OF USER, 

BUT LIMITED IN DURATION. 

Property ( dominium ) is an aggregate of rights,—of the various 
and indefinite rights of possession and enjoyment, and the right 
of alienation. The most perfect example of property is the 
rights possessed by a man sui juris and of full age over his 
clothes. His power of enjoying, altering, destroying, or alien¬ 
ating his clothes is quite unrestricted. This is property in its 
fulness. But we still continue to call him owner even when 
his powers are less complete. Suppose he is interdicted as a • 
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spendthrift, and forbidden to sell his property, nevertheless he is 
called owner. In this case the restraint on alienation is imposed 
exclusively for his own benefit, and it may seem reason¬ 
able to regard him as owner. But the term continues to be 
applied, as in the case of the ownership of the dos by husbands, 
when the property is inalienable not in the interest of the 
owner, but of a person whose right may be looked upon as 
hostile. Hence, although the power of alienation is a most vital 
part of ownership, it may be wholly wanting, and still the 
usage of legal writers requires us to call the residue ownership. 

In another direction ownership may be abridged without 
ceasing to obtain the name. The enjoyment of property 
may be restricted. A common case is whore an owner of land 
is obliged to permit an adjoining proprietor to walk or ride 
through his land, The exclusive possession of the owner is 
thereby limited, but still ho is called owner. This case is a type 
of many others, where a person, in opposition to the owner, has 
a single, definite right over his land. This is a servitude in 
the strictest sense. But there may be a larger inroad upon the 
ownership—the entire use and enjoyment of the land (turn- 
fructus ) may be given for a limited period, or for life. The usu¬ 
fructuary has almost as full a right to the use and produce of the 
property as the owner; the only distinction between them is, that 
the owner alone has a right to destroy the substance of the 
property. Yet what remains, after a usufruct is subtracted, js 
still called ownership (dominium). 

In the Roman Law, when the enjoyment of the owner is 
curtailed, his property is said to be in servitude (rets servit). 
When the enjoyment is in no way restricted, the property is 
said to be free from any servitude—to have freedom (libertas). 
In this sense, a usufruct was as much a servitude as a right of 
way; both are modes of enjoyment of land m opposition to the 
owner. But there is an important difference between them. 
A right of way, of walking or riding through another’s land, is 
a single, definite, simple use; a usufruct, implying a right to 
all the produce of the land, is as indefinite and nearly as exten¬ 
sive as ownership itself. Usufruct, in short, lias one of the 
essential features of ownership; it is a right to the enjoyment 
of land, not capable of definite limitation, and which, like owner¬ 
ship, admits only of a negative description. 

A right of way admits of exact and positive definition; 
one can state fully and accurately the extent of enjoyment it 



224 


RIGHTS IN REM. 


confers, A usufruct and a right of way, although both burdens 
( servitutes)^ are thus more opposed to each other even than they 
are severally to ownership. Usufruct comes near ownership ; 
a right of way is very remote from it: usufruct is a very large 
and indefinite fragment of the enjoyment; a right of way is a 
very small one, and perfectly definite. If we were to invent a 
terminology for these two classes of servitudes, we might call 
a usufruct an indefinite servitude, a right of way a definite 
servitude. The only doubt is whether usufruct ought to be 
called a servitude. In truth, a usufruct is contrasted with 
ownership, not in respect of the extent of enjoyment, but only 
in respect of its duration. A usufructuary could not transmit 
his right to his heirs; an owner could. The limits to the 
enjoyment of the usufructuary really arise from the fact that his 
interest terminates with his death, and that he must therefore 
hand on the property unimpaired. Why, then, not call a 
usufructuary an owner for life 1 In some modem systems of 
law we prefer to speak of limited owners, or persons having an 
estate (not an easement or servitude) for life. But in Roman 
Law we must religiously abstain from doing so. The fact that 
a usufruct was originally inalienable is sufficient to mark the 
contrast with ownership. It was regarded as a burden or 
deduction from ownership; and in the Roman Law, it must ever 
be remembered, ownership and usufruct are opposed to each 
other, and upon no account can the title of dominus (with 
whatever qualification) be given to the usufructuary. 

The distinction between these two classes of servitudes is 
described by the Roman jurists from a different and less satis¬ 
factory point of view. Marcian says that servitudes belong either 
to persons, as usufruct, or to things, as urban and rural servi¬ 
tudes ( servitutes personarum, servitutes rerum or praediorum). 
But for the solecism of attributing servitudes to things (for 
every servitude must belong to a person), the language might 
be thus defended. A personal servitude is given to an indi¬ 
vidual for his enjoyment, and dies with him; a praedial servitude 
is given to an owner for the better enjoyment of his land, and 
follows the land. But this distinction does not altogether 
agree with the difference between indefinite and definite servi¬ 
tudes. It is true that all the indefinite servitudes are personal, 
but so are some of the definite servitudes. Thus the right of 
taking water from an artificial reservoir, which is a definite 
servitude, might either be attached to land or be given to a 
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person unconnected with the adjoining land, in which case it 
did not go to his heirs. (D. 43, 20, 1, 43.) But we read that a 
right to pluck apples on another man’» ground, or to walk 
about his ground, or to sup in his house, cannot be granted as 
a personal servitude. (D. 8, 1, 8.) There is indeed no reason 
why definite servitudes should not be given to individuals not 
owners of adjoining lands, although in the Roman Law this was 
very rarely allowed. On the other hand, no indefinite servitude 
was attached to* the ownership of land, and from the nature of 
the case could hardly be, so that a proper classification of servi¬ 
tudes need not embrace more than three classes. 

A. Indefinite Servitudes ; ususft'uctus, usu&, habitation operae 
servorum \jprecariurri\. 

B. Definite Servitudes. Rights of way, of water, &c. 

(a.) Attached to the ownership of adjoining land:—urban 
and rural servitudes. 

(B.) Not so attached. Right to draw water from a reservoir 
(ex castello ). 


USUSFR UCTUS. 

Definition. 

A usufruct is the right of using and taking the fruits of any¬ 
thing that is not consumed by use for the lifetime of the person 
receiving, unless another time is fixed. 

Usufruct is the right to use and enjoy what belongs to another ; but its 
substance must remain unimpaired. (J-. 2, 4 r pr.) 

Its exact character, as related, on the one side, to ownership 
{dominium) , and on the other to servitude, is the subject of 
conflicting statements. Paul says (D. 50, 16, 25, pr.) that an 
owner is none the less so because another person has got a 
usufruct in his property, for a usufruct is not a portion of 
ownership, but is of the nature of a servitude. But the same 
writer, in another passage (D. 7, 1, 4), observes that for many 
purposes the usufruct is a part of the dominium . Elsewhere 
usufruct is regarded as a personal servitude; but in the Insti¬ 
tutes it is taken separately, and mentioned in a manner that 
suggests contrast with servitude. {Haec de servitutibus et usu- 
fructu et usu et habitatione dixisse sufficiat .) (J. 2, 5, 6.) 

A person having the ownership of property in which 
another has a usufruct, is called simply dominus , or dominus 

P 
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proprietatu nudae; and that other is called Fructuarius or Usu- 
fi'uctuarius . The property is called res fructuaria. 

Quasi-Usufruct.—The above definition requires modification. 
It applies to those things only that are not consumed in the 
use {salva rerum substantia) ; but a modification was allowed, 
and a sort of usufruct (which after the usual terminology of the 
Roman Law was called quasi-usufruct) in things consumed by 
use was authorised. 

A usufruct may be established not only in a field or a' house, but also in 
slaves and beasts, and in fact in everything except what is consumed by the 
very fact of use: for in this case neither natural reason nor that of the civil 
law admits a usufruct. In this latter class must be reckoned wine, oil, wheat, 
and garments ; and closely akin to these is coined money, for by the very 
act of use in continual exchange it in a way disappears. But for conve¬ 
nience’ sake the Senate resolved that a usufruct even of these things may be 
established, if only suitable security on that score be given to the heir. If, 
therefore, a usufruct in money is left as a legacy, the money is paid over to 
the legatee and becomes his ; but he gives security to the heir to restore a 
like amount in the event of his dying, or undergoing capitis minutio. Other * 
property, too, is delivered to the legatee, and becomes his, but only after it 
is duly valued, and security given that in the event of his dying or undergoing 
capitis minutio a sum of money shall be restored equivalent to the value 
placed on the property. The Senate, therefore, did not create a usufruct of 
those things ; nor indeed could it; but by exacting security it established a 
quasi-usufruct. (J. 2, 4, 2.) 

The date of this Senatus Consultum is unknown. It is posterior to the time of 
Cicero (Top. 3, 15), and it existed in the time of Sabinus, who lived in the reign of 
Tiberius. (D. 7, 5, 5, 1.) 

In a quasi-usufruct, the usufructuary was a true dominus or owner, subject to the 
duty of restoring the value of the property at a future time. There was thus no true 
usufruct, but rather an ownership analogous to the dos in the case of res aestimatae. 

Even debts could, according to Proculus and Cassius, against the opinion of Nerva, 
be the object of such a quasi-usufruct. When a creditor gave a debtor the usufruct of 
his debt, it was tantamount to a remission of interest during the life of the debtor. 
(D. 7, 5, 3.) 

A usufruct of money was terminated only in one of two ways,—by the death or 
capitis deminutio of the quasi-usufructuary. (D. 7, 9, 7,1 ; D. 7, 6, 9 ; D. 7, 5, 10.) 

A quasi-usufruct of a servitude, such as a right of way, could not be created 
according to the strict principles of the civil law, because there could not be a servi¬ 
tude of a servitude ( quia servitus sei'vitutis esse non potest) ; but an action was allowed 
nevertheless (actio incei'ti) ; or the same end might be accomplished in another way, by 
granting the servitude conditionally, so that if the donee died, or suffered a capitis 
deminutio , the servitude should be restored. (D. 33, 2,1.) 

In the text, dress ( vestimentd) is spoken of as a proper object of a quasi-usufruct ; but 
Ulpian sayB that if dress is consumed by ordinary tear and wear, nothing has to be 
returned by the usufructuary (D. 7, 9, 9, 3); and in another passage (D. 7, 1, 15, 4) 
he treats dress as the object of a proper usufruct, subject only to the condition that if 
ordinary wearing apparel it must be worn by the usufructuary, and not let for hire. If 
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dress were regarded as the object of a quasi* usufruct, its value would have to be returned; 
if as a proper object of a usufruct, nothing would be returned if the dress were fairly 
worn out. Which view ought to be taken in a particular case would depend wholly 
upon the intention of the donor. * 

The cautio or security required was the usual one—sureties (Jidcjussores). (D. 
7, 5, 8.) 


Rights and Duties. 

A. Rights of the Usufructuary ( Fructuarius ). 

I. Use and Enjoyment. —Generally, the usufructuary has a 
right to everything fairly included in the words use and 
produce (usus fructus ), unless there is some limitation in the 
instrument under which he claims. 

He to whom the usufruct in a farm belongs, becomes owner of the fruits 
only if he actually gathers them. Although, therefore, the fruits are ripe 
when he dies, if they are not yet gathered they do not belong to his heir, but 
are acquired by the owner. Much the same may be said of the tenant- 
farjner ( colonus ). (J. 2, i, 36.) 

A difference existed on this point between the usufructuary 
and the bona fide possessor. The latter acquired all the fruits 
that were separated ( separatio ), whether by the hand of man or 
not; the usufructuary only those that he, or any one for him, 
gathered ( perceptio ). (D. 7, 4, 13.) 

Hence fallen fruit ( glans caduca) did not belong to the usu¬ 
fructuary unless gathered. (D. 50, 16, 30, 4.) So if the fruit 
was stolen, although the usufructuary had an action against 
the thief ( actio furti), he was not owner, and the condictio furtiva 
could be brought only by the dominus. (D. 7, 1, 12, 5.) Fruit 
gathered by the usufructuary before it was ripe was neverthe¬ 
less his property. (D. 33, 2, 42; D. 7, 1, 48, 1.) 

Apportionment. —*A fructuaria died in December, the crop having 
been previously taken off the ground by her tenant ( colonus ) 
in October. The rent was not due till March. Which was 
entitled to the rent up to March—the heir of the fructuaida 
or the owner of the farm ? The heir of the fructuama . (D. 7 , 

1, 58.) 

FructuSy being a term of wide generality, conveys an imperfect 
idea unless it is completed by particulars. Generally, we may 
say, the usufructuary could take the usus and fructus } and he 
could not do more. We must now specify, with reference to 
different objects, what the powers of the usufructuary were. 

1. Lands, whether cultivated or not. 
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1°. Farm Stock.—Ulpian says that unless a contrary intention 
appeared, the instruments attached to a house or farm were 
included in the usufruct; as^ e . g.> the vessels used in the 
preparation or storing of wine ( dolium , cupa, cadus , amphora , 
seria). (D. 7, 1, 15, 6.) The same jurist states that the 
usufructuary could only use, not sell, those things. (D. 7, 
!, 9, 7.) 

2°. Alluvio .—Paul says that alluvio belonged to the dominus, 
and not to the usufructuary (Paul, Sent. 3, 6, 22); but Ulpian 
says it goes to the usufructuary; but other accessions, as an 
island rising in a river, do not. (D. 7, 1, 9, 4.) 

3°. Wood and Timber.—The usufructuary cannot cut fruit- 
trees (D. 7, 1, 13, 4), nor large trees (D. 7, 1, 11); but he may 
take branches as stakes for his vines, if it can be done without 
injury to the land. (D. 7, 1, 10.) If the trees are dead or 
overthrown by the wind, Labeo says the usufructuary can take 
them for the repair of his house,—not for firewood, unless he 
cannot get firewood elsewhere. (D. 7, 1, 2; Vat. Frag. 70.) 
Greater freedom was given him in dealing with silva caedua. 
Silva caedua is that which grows, and is cut down periodically ; 
or, according to Servius, what springs from roots or stumps when 
cut down; he added that such belonged to the usufructuary. 
(D. 50, 16, 30.) Certainly this was so, if the revenue of the 
land was derived from osiers (arundo, palus ). (D. 7, 1, 59, 2.) 

Probably the usufructuary was always entitled to such crops, if 
he kept up the stock. (Vat. Frag. 70.) 

4°. Minerals.—The usufructuary can burn lime or dig for 
gravel for his house. (D. 7, 1, 12.) He can also work, in a 
husband-like manner, quarries, or clay, or sand-pits ( lapidicinae, 
cretifodinae 9 arenae) (D. 7, 1, 9, 2.) Also he can open, or use 
when opened, mines of gold, silver, copper, iron, etc., even to 
the prejudice of the agriculture, if such is a better use of the 
property. (D. 7, 3, 13, 5; D. 7, 1, 9, 3.) 

6°. Bees on the land belong to the usufructuary; and he 
has the right of fishing, fowling, and hunting. (D. 7, 1, 9, 1; 
D. 7, 1, 9, 5; D. 7, 1, 9, 2.) 

2. Houses. 

The usufructuary has complete use of the buildings, subject 
to the limitations hereafter stated. If they were let when 
the usufruct began, he is not entitled to the rent ( pensio ) ; but 
neither is he bound by the contract with the tenant. If he is 
obliged to recognise the tenant by the deed of gift, he is then 
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entitled to the rent. (D. 7, 1, 59, 1.) The same rule applies 
to a farm when let. 

The usufructuary must not alter the character of the build¬ 
ing. He cannot add a wing (D. 7, 1, 7, 3), nor divide a room 
into new chambers, nor throw several rooms into one (D. 7, 1, 
13, 7), nor convert a private dwelling-house into a shop, or 
stables, or into a public bath (D. 7, 1, 13, 8), even although that 
were the most profitable use to put it to. (D. 7, 1, 14.) If, 
however, the owner used the house for business, so might the 
usufructuary. (D. 7, 1, 27, 1.) The usufructuary cannot even 
finish an unfinished house (D. 7, 1, 61, 1), nor put a roof on 
bare walls.' (D. 7, 1, 44.) He may open, but cannot close, 
windows. (D. 7, 1, 13, 7.) He cannot put up a new building 
unless it is required for his crops or for guarding the land (D. 7,1, 
13, 6; D. 7, 1, 73); and he cannot pull down any buildings 
(D. 7, 1, 13, 4), not even those ho has himself built. (D. 7, 

15.) 

3. Slaves. 

The responsibility of the master for the delicts of his slave 
remains unimpaired notwithstanding the usufruct, and the 
usufructuary may even call upon him to transfer the ownership, 
or pay damage for any delict done by the slave to him or his. 
(D. 7, 4, 27.) 

The offspring of a female slave is not reckoned among fruits, and so belongs 
to the owner. For it seemed absurd to reckon a man among fruits, seeing 
that all the fruits in the world arc furnished by nature for man’s sake. 

(J- 2, i, 37-) 

Ulpian tells us that it was an old question, whether the children of slaves formed 
an exception to the rule that the young of animals were frvctns, and says that the 
opinion of Brutus in favour of the exception ultimately prevailed. (D. 7, 1, 68.) 
Brutus lived before Cicero. 

The usufructuary, having a right to the labour of the slave, 
could inflict moderate chastisement to compel him to work; 
but he could not put him to the torture, or lash him, or other¬ 
wise impair his value as a wealth - making machine. (D. 7, 
1, 66 ; Paul, Sent. 3, 6, 23; Vat. Frag. 72.) He must also use 
the slave for the work for which he had been trained, and could 
not, e. g ., turn a musician into a major-domo, or an actor into a 
bath-keeper. (D. 7, 1, 15, 1.) 

As regards slaves in whom we have a usufruct only, it is the received 
opinion that all they acquire by means of what is ours or by their own labour is 
acquired for us; but that all they acquire on other grounds belongs to their 
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owner. If, therefore, such a slave is appointed heir, or has .a legacy left 
him, it is not I but the owner that acquires the profit. (G. 2, 91.) 

The question is asked whether we can possess anything or acquire it by 
use through a slave in whom we have a usufruct, seeing that we are not in 
possession of him. For, of course, if we possess a man in good faith, we can, 
without doubt, both possess and acquire by use through him. In regard to 
both characters, however, we speak in accordance with the distinction that we 
have just set forth, that only gains made by means of what is ours, or by 
their own labour, are acquired for us. (G. 2, 94.) 

The statement of Labeo (Vat. Frag. 71) substantially corresponds with § 01 from 
Goius ; but Labeo makes the distinction turn on the intention of the donor : if the 
donor intended to give to the usufructuary, then he obtained the gift; if to the 
owner, then the owner gets it ; and this distinction is supported by the Digest. 
(D. 7,1, 22.) 

4. Animals. 

Among the fruits of animals are reckoned their young, as well as their 
milk, hair, and wool. And so lambs, kids, calves, and foals become at once, 
by the jus 9 iaturale y the property of him that has the usufruct. (J. 2, 1, 37.) 

The rights of the usufructuary varied according as he received the animals singly, 
or in a flock or herd. If he received them as individuals and any of them died, he 
was not bound to replace them (D. 7,1, 70, 3); although in that case he was not entitled 
to their flesh. (D. 7, 4. 30.) But if a flock or herd is given, a different rule prevails. 
(Paul, Sent. 3, 6, 20 ; D. 7, 1, 68, 2.) 

But if a man has the usufruct in a flock, he ought out of the young 
to supply the place of those that die, as Julian held ; and also to plant 
other vines and trees in place of those that die. For he ought to cultivate 
properly, even as a good paterfamilias would. (J. 2, 1, 38.) 

He was not, however, bound to plant new trees for those overthrown by wind 
without his fault. (D. 7, 1, 59, pr.) 

II. Alienation by Usufructuary. —Strictly, the usufructuary 
could not alienate his interest; he could not make another person 
usufructuary; and perhaps at first a usufruct was absolutely 
inalienable. But in later times the usufructuary was entitled, 
to give to another, in whole or in part, his right of enjoyment, 
provided that person enjoyed it in the name and on account of 
the usufructuary. (D. 7, 1, 38.) Diocletian and Maximian 
(a.d. 292) state it as a proposition clear in law, that the usufruc¬ 
tuary could let or sell his usufruct (Yat. Frag. 41); and this, we 
are elsewhere informed, even against the wishes of the owner. 
(D. 7, 1, 67; D. 7, 1, 13, 2.) If the usufructuary made a gift 
of his usufruct, he lost it by nonuser if the donee did not use 
it. (D. 7, 1, 40.) But if the usufruct were sold, the price 
received was regarded as equivalent to user, and the usufruc¬ 
tuary did not forfeit it by the default of the purchaser. 
(D. 7, 1, 39.) 
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Illustration . 

An owner hires a farm from its usufructuary, and sails the farm to Seius without 
reserving the usufruct. Does the usufructuary still retain the usufruct in the name of 
Seius ? No, not even if the owner continues to pay the rent; because Seius gathers 
the fruit as his own, not in the name of the usufructuary. The remedy of the 
usufructuary is an action against the owner for breach of contract. The same result 
follows if the owner lets the usufruct in his own name. But if another than the 
owner hireB the usufruct, and lets it out, the usufruct still subsists. (D. 7, 4, 29.) 

B. Duties of Usufructuary to the Owner = rights in personam 
of the owner. 

1. The usufructuary must deal with the property as a pater¬ 
familias, (J. 2, 1, 38.) The same idea is expressed by saying 
that the usufructuary must satisfy the judgment of a good man 
(arbitratu vim boni)'; a phrase which signifies that no very precise 
rule could be laid down, but that each case must be judged 
according to circumstances. (D. 7, 1, 9.) The standard of 
diligence required was at all events equal to the highest known 
to the Roman Law, and not the lower standard admitted in the 
case of co-owners. (D. 7, 9, 2; D. 7, 1, 65.) The usufructuary 
was compelled to cultivate the land in a husbandlike manner. 
He was bound to give the slaves food and clothes according 
to their condition and standing (D. 7, 1, 52, 2), and also medical 
attendance. (D. 7, 1, 45.) 

2. The usufructuary was bound to do ordinary and moderate 
repairs, or surrender the usufruct. (D. 7,1, 64.) If the roof of 
a house had decayed with age, the usufructuary was not bound 
to renew it; but if the owner put on a new roof, the usufructu¬ 
ary had a right to use it. (D. 7, 1, 7, 2.) All that the usufruc¬ 
tuary could be asked to do was to keep the roof tight: if he 
spent more than he was obliged, he could demand the excess 
from the owner. (C. 3, 33, 7.) 

3. The usufructuary must pay the burdens on the land, e, g.> 
tributum (land-tax paid to the Emperor); stipendium (land- 
tax paid to the aerarium of the people), (D. 7, 1, 52, pr.); 
solarium (annual payment for use of a public place); indictio 
(temporary tax on land), (D. 33, 2, 28); sewer-rate (nomine 
cloacarii ); highway rate (ad collationem viae) 9 &c. (D. 7,1, 27, 4.) 

C. Rights of Owner. 

The rights of the owner are practically in abeyance during 
the continuance of the usufruct, and he must permit every 
form of enjoyment of the property that does not injure it. 
(D. 7, 1, 15, 6.) He cannot pull down any house on the land, 
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nor build upon it, without the concurrence of the usu¬ 
fructuary. (D. 7, 1, 7, 1.) He cannot surrender a servitude, 
but he can acquire one 1 , without the consent of the usufructuary. 
(D. 7, 1, 58, 8.) He cannot impose a servitude on the land, 
even if the usufructuary is willing—a disability arising from 
the separation in law between the ownership and the enjoyment 
of land, and not required by the interests of the usufructuary. 
On the other hand, an owner could with, but not without, 
the sanction of the usufructuary, make a burial-place on the 
land. (D. 7, 1, 17.) 

A question is raised by the editor of Mr. Austin’s works (p. 856), whether the 
owner had a right of entry on the land subject to usufruct. The editor takes the 
affirmative, and quotes the text (D. 43, 19, 3, 5) concerning the interdict de itinere 
actuque privato. The passage states that in certain circumstances the owner had a 
right to the use of a servitude (itei') over neighbouring land, which he could assert as 
well against the usufructuary as against others. By implication, if the owner had a 
right to use a road leading from his own land, he could enter upon that land. But 
this passage refers to a road that both owner and usufructuary had used; and inas¬ 
much as the interdict in question was open to one that had no right, but had only, in 
fact, used the road for thirty days during the year preceding the application for the 
interdict, all that is proved is, that as a matter of fact the owner had used the road. 
This being stated as a hypothetical fact in the first part of the passage, throws no light 
whatever on the question whether the owner had a right to the servitude. Also a 
former section (D. 43, 19, 3, 4) informs us that although the use of the servitude by 
the usufructuary kept it alive for the owner, yet this would not in the absence of 
actual use by the owner give him a right to the interdict. On the other hand, the use 
of the servitude by tenants or friends was held to be a use by the owner, and to entitle 
him to the interdict. While the passage from Ulpian (D. 43, 19, 3, 5) must be con¬ 
sidered indecisive, if indeed § 4 does not raise a presumption the other way, there 
are other texts that introduce great difficulty into the question. Ulpian, speaking of 
urns, which, we shall see, is a much more restricted .right than usufruct, says that one 
having the use of a farm can dwell upon it, and forbid the owner coming there. On 
the other hand, he must give access to the owner’s tenant or his agricultural (but not 
his household) servants. (D. 7, 8, 10, 4.) In another passage (D. 7, 8,12, pr.), Ulpian, 
still speaking -of uaus, says that the owner had a right *of entry to gather the crops, 
and that he could even dwell on the land in harvest. If then an owner, entitled to the 
fructuS) and deprived only of the use (turn#), had no right of entry except for the pur¬ 
pose of preparing the ground and gathering the crops, it would seem to follow that, if 
he had no right to the fructua , he had no right of entry whatever. On the other hand, 
the owner had a right to see that the boundaries of the land were preserved, and for 
that purpose could send an inavlariua (slave employed to look after a house) to a house, 
or a saltvariu8 (person employed to watch lands or forests) into the farm or estate. 
(D. 7, 8, 16, 1.) It would seem, therefore, that the owner had a right of entry so far 
as to see that his property was not diminished, but whether for other purposes is not 
at all made out. 

Investitive Facts. 

A. Modes of Creating Usufruct. 

The usufruct, being a fragment of full ownership, might be 
created in two ways. The owner might give away the usu- 
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fruct, reserving only tlie naked ownership (iiuda proprietas); 
or he might give away the naked ownership, reserving a 
usufruct for himself. The former was called datio ( dare usum- 
fructum) ; the latter deductio ( deducto usufructu). A third course 
was open : he might give away, at the same time, the usufruct 
to one person and the naked ownership to another. All 
these are exemplified in the first mode. 

I. Legacy. —Usufruct admits of being separated from ownership, and 
this happens in miny ways. If, for instance, it is left as a legacy, then the 
heir has the bare ownership, the legatee the usufruct. If, on the contrary, 
the farm is left as a legacy but the usufruct withheld, then the legatee has 
the bare ownership, the heir the usufruct. And again, the testator may 
leave one the usufruct, and another the farm without the usufruct. (J. 2,4, 1.) 

Following the plan hitherto pursued, we shall abstain from dwelling on this point 
until we come to the subject of legacy. 

II. Mancipation. —Our saying that usufruct admits of in jure cessio only 
was not too hasty. For although a usufruct may be established by manci¬ 
pation inasmuch as it can be withdrawn when the property is conveyed, yet it 
is not the usufruct itself that is conveyed. For it is only withheld in conveying 
the property, so that one has the usufruct, another the property. (G. 2, 33.) 

Paul observes that by mancipation a usufruct could only be reserved (deducto) y not 
transferred. By mancipation the ownership could be transferred, reserving a usufruct. 
(Vat. Frag. 47.) 

• 

III. In jure cessio. —Usufruct admits of in jure cessio only. For the 
owner can thus transfer the usufruct to another, while he himself keeps the 
bare ownership. (G. 2, 30.) But this of course is so in the case of Italian 
lands, because those lands admit of mancipatio and in jure cessio . 
(G. 2, 31.) 

Still, since usufruct can be established both in man and in all other 
animals, we ought to know that usufruct in those can be established even in 
the provinces by in jure cessio . (G. 2, 32.) 

In jure cessio was the mode of creating and transferring incorporeal things by act 
inter vivos . By in jure cessio an owner could transfer the usufruct, reserving only the 
naked ownership ( dare usumfructum), as well as give the naked ownership, reserving a 
usufruct (( deducto usufructu ). (Vat. Frag. 47.) Gaius observes that lands in the pro¬ 
vinces could not be conveyed by in jure cessio ; but moveable res mancipi (slaves and 
quadrupeds) could be conveyed in the provinces by that mode as at Rome. The 
reason was that land was a res mancipi only in Italy, while moveables, if res mancipi 
at Rome, retained that character everywhere. 

IV. Contract (in the Provinces).—But on landed estates in the provinces, 
if a man wishes to establish a usufruct, or a right of passage on foot or with 
beasts, or of bringing water, or of raising a house higher, or not raising it 
lest a neighbour’s lights be obstructed, and the like rights, he can do so by 
agreements and stipulations. For even the landed estates themselves do 
not admit of mancipatio or in jure cessio . (G. 2, 31.) 
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But if a man wishes to establish a usufruct otherwise than by will, he ought 
to do so by agreements (pacta) and stipulations. (J. 2, 4, 1.) 

Pacts and stipulations will* be explained, in the proper place, under the head of 
Contract. 

This is an instance of rights in rem being created by the 
agreement of the parties and nothing more; that is, by contract 
simply. In dealing with dominium a careful distinction had to 
be kept in view between contract and the investitve facts of 
dominium , because in every instance the Romaa. Law required 
something more than contract to create ownership. There 
was no reason in the nature of things why rights in rem should 
not be created by contract; but the Roman legislators, for rea¬ 
sons satisfactory to themselves, chose to require something 
beyond the assent of the parties in order to transfer ownership. 
That something more was delivery, a fact that accomplished 
one important end of the lawgiver—making the ownership 
notorious. But when the ownership was split up, and it was 
desired to give a man the usufruct, a difficulty arose; because 
if delivery were made, the transaction would assume the appear¬ 
ance of a change of ownership, and thus imperil the naked 
ownership of the donor; and, moreover, as we shall see pre¬ 
sently, it would be unsuitable when the usufruct was con¬ 
ditional. Accordingly, in the old civil law, the cumbrous 
fiction of a lawsuit was adopted in the case of incorporeal 
thiugs. When the ancient modes of conveyance fell into dis¬ 
use, there was no ceremony known to the law that could con¬ 
veniently take their place, and hence incorporeal property came 
to be created and transferred by mere agreement of the parties. 
This change appears in Gaius 5 but he confines it to provincial 
lands (which were res nee mancipi) ; when, however, we come to 
Justinian, the old conveyances were obsolete, and the proper 
mode of creating a usufruct in his day was by pact and stipula¬ 
tion. Justinian, therefore, makes no mention of mancipatio and 
in jure cessio . 

B. Conditional Usufructs. 

Paul says (Vat. Frag. 50, 48) that a usufruct may be cheated 
to begin at once, and to terminate at a fixed period prior to the 
death of the usufructuary, but that it cannot be made to com¬ 
mence at a future day (Yat. Frag. 49); and this, he adds, was 
an infirmity that it shared in common with all those rights that 
could be enforced only by the old legis actiones . The same pas- 
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sage occurs in the Digest (D. 7, 1, 4, 1), where Paul still 
stands sponsor, but the voice of Tribonian speaks. In the 
Digest it is said that a usufruct may comtnence at a future day. 
It was also finally established that a usufruct might begin from 
an uncertain event (ex conditione), or be terminated by any event 
(ad conditionern). (D. 7, 1, 51; D. 7, 1, 54.) 

Illustration. 

Titius, whose farA was subject to a usufruct, bequeathed a usufruct of it to Sem- 
pronius. Was the legacy valid, seeing that a usufruct already existed ? Maecianus 
said it was, even if the previous usufructuary survived Titius, and enjoyed the usufruct 
after the heirs of Titius had taken possession. (D. 7, 1, 72.) 

0 . Securities. 

The various modes of creating usufructs just described 
operate in favour of the usufructuary only when he has complied 
with an indispensable preliminary. (D. 7, 9, 13; D. 7, 9, 7.) 
Every usufructuary must give security, whatever the mode of 
his appointment. (D. 7, 9, 9, 1.) The form of security was 
sureties { fidejussor es)J\ , (C. 3, 33,4.) The object of the security 
was twofold,—(1) that the usufructuary would deal with the 
property so as to satisfy a fair man (boni viri arbitratu) ; and 
* (2) would give back the property when his interest terminated. 
(D. 7, 9, 1, pr.) In later times these promises were super¬ 
fluous; the law imposed these oblig«ations upon all usufructuaries: 
but there was an advantage in getting others as sureties, and 
for mismanagement an action could be brought on the promise 
before the usufruct came to an end. (I). 7, 9, 1, 5.) • 

Divestitive Facts. 

But lest the properties should become altogether useless by being always 
separated from the usufruct, it is held that in certain fixed ways the usufruct 
disappears, and falls back into the ownership. (J. 2, 4, 1.) 

When the usufruct comes to an end, it falls back into the property, 
and from that time forward the owner of the bare property-rights comes to 
have full power over their object. (J. 2, 4, 4.) 

I. In jure cessio .—The man that has the usufruct can, by making an in 
jure cessio to the owner, detach the usufruct from himself and merge it in the 
property. (G. 2, 30.) 

And again, a usufruct disappears if yielded up to the owner by him that 
has it. (J. 2, 4, 3.) 

II. Merger. (Consolidation or comparatio dominii.) —Or, on the contrary, 
if he that has the usufruct acquires the ownership. This is called merger (con- 
solidatio). (J. 2, 4> 3 -) 

III. And by not using it (non utendo) in the proper way and time,— all these 
points are settled by our constitution. (J. 2, 4, 3.) 
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A usufructuary that neither by himself, nor by any one in his name, availed him¬ 
self of his usufruct, while the period of usucapio elapsed, anciently lost his rights. 
(Paul, Sent. 3, 6 , 30.) It made no difference that the usufructuary was ejected by 
force from his land. (D. 43, \Q, 10.) Justinian preserved the rule, but altered the 
time in accordance with his changes of the period of prescription. (0. 3,33,16,1; 
C. 3, 34, 13.) The question naturally occurs,—How is a usufruct lost by lapse of time, 
when it cannot be gained in that way ? The answer is easy. A usufruct is regarded as 
simply a burden upon the ownership, and by usucapio the owner gets rid of the burden. 
It is thus, so to speak, the ownership that is regained by usucapio (usucapio libertatis), 
rather than the usufruct that is lost. 

TV. The expiration of the period for which the usufruct was 
granted. This never exceeded the life of the usufructuary, or, 
in the case, of a municipality obtaining a usufruct, 100 years, 
the supposed duration of the longest life. (D. 33, 2, 8 ; D. 7, 
4, 3, 3 ; C. 3, 33, 3.) But it might be terminated sooner, either 
by a time having been fixed in the creation of the usufruct, or 
some event designated which was to terminate its existence. 
(Paul, Sent. 3, 6 , 33; D. 33, 2 , 30; C. 3, 33, 5.) 

Illustrations . 

A usufruct is granted to A until B shall attain the age of 21. Suppose B died 
before reaching that age, is the usufruct at an end ? Justinian decided that it should 
not, but should last for the period mentioned, if A lived so long. (C. 3, 33, 12, pr.) 

A grant of a usufruct to A until B shall recover his sanity. In this caBe the 
recovery of B destroys the usufruct; otherwise it endures until B dies, if A so long 
lives. (C. 33, 12, 1.) 

V. A usufruct comes to an end, too, by the death of him that has it, or by 
his undergoing one of two forms of capitis deminutio, the maxima or the 
media, (J. 2 , 4 , 3 .) 

This was the law as settled by Justinian ; but previous to his time even the 
smallest change of status, as by adoption or arrogatiou, was fatal. (Paul, Sent. 3, 
6 , 29.) 

VI. Analogous to this was a singular mode of losing usu¬ 
fructs, of which the sting was also taken out by Justinian. 
According to the rule that a slave can acquire for his master 
only, not for himself, a slave might become the medium of 
conveying a usufruct to his master. If afterwards the master 
sold the slave, the usufruct was extinguished. We have spoken 
of the slave as a conduit-pipe conveying rights to his master. 
We may now vary the figure, and speak of him as a chain by 
which the usufruct was anchored in his master’s possession. 
(D. 7, 4, 5, 1.) Justinian enacted that usufructs should not be 
destroyed by the death, manumission, or alienation of the slaves 
by whom they were acquired. The same rule was applied to 
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acquisitions through a son under the potestas; and Justinian, 
making a deeper change, decided that even if the father died 
or lost his liberty the usufruct should not be lost, but should 
survive to the son—for whom, indeed, it must have been from 
the first intended. (C. 3, 33, 17.) 

VII. Destruction or alteration of the essential character of 
the property. Interitus or mutatio rd . 

Nay, further, it is agreed that if a house is consumed by fire, or falls in 
either by earthquake or by its own defects, the usufruct is extinguished, nor 
can any be claimed even in the site. (J. 2,4, 3.) 

For it is a right over an external object; take away that, and the usufruct 
itself must needs be taken away. (J. 2, 4, pr.) 


Illustrations . 

The owner builds on ground subject to the usufruct. This so alters the character 
of the place that the usufruct is gone, and the usufructuary is left to his action for 
damages. (D. 7, 4, 5, 3.) 

Usufruct of a pond. The pond dries up. The usufruct is extinguished. (B. 7, 
4, 10, 3.) 

Legacy of a wood. The trees are cut down, and the land sown. The usufruct is at 
an end. ((D. 7, 4, 10, 4.) 

A gift of usufruct of silver. It is made into a vase. The usufruct is at an end. 
(D. 7, 4,10, 5.) 

VIII. By original defectibility of title. If the estate of the 
donor was liable to be destroyed by a cause prior to the usu¬ 
fruct, and it so perishes, the usufruct is also extinguished. 
(D. 7, 4, 19.) 

Illustration . 

A testator leaves a usufruct of a farm to a legatee when a certain condition is 
fulfilled. Before that time the testator dies, and the heir gives a usufruct of the same 
land to another. Afterwards the condition is fulfilled ; the second usufruct is at 
once terminated. (D. 7, 4, 16.) 


Transvestitive Facts. 


But if the man that has the usufruct yields it by in jure ccssio to a 
stranger, he still keeps his rights none the less, for the process is inoperative. 
(J. 2 , 4, 3 J G. 2, 30.) 

The same rule prevailed with Justinian, in whose time pacts and stipulations had 
taken the place of the injure cessio . But, as has been already explained, the prohibi¬ 
tion was more technical than real ; because the right of the usufructuary to part with 
the whole of his enjoyment of the land, with or without a price, was incontestable. 
Still, in strictness, we must say that there was no transvestitive fact. 


a. Rights and Duties. 

, I. Use and enjoyment. 


Remedies. 

The usufructuary had the same remedies as the owner; 
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as, e.g. t the actio legis Aquiliae against the owner as well^as all the world (D. 9, 2, 
12); utilis actio aquae pluviae arcendae (D. 39, 3, 22); the actio furti (D. 47, 2, 40, 1) ; 
actio vi bonorum raptorum (D. 47, 8, 2, 23); interdict de arboribus caedendis (D. 43, 
27, 1, 4); interdict de vi et vi armata (D. 43,10, 3, 13); interdict quod vi omt dam. 
(D. 43, 24, 12.) Generally, in so far as the usufructuary had rights to the enjoyment 
of the property as against the owner and all other men, he could use the same actions 
and interdicts as the owner. 

II. Duties of usufructuary to owner. The owner ( dominus) may sue the sureties of 
the usufructuary, and has against the usufructuary the same remedy as against other 
persons. Thus, for misconduct to slaves he may have the actio servi corrupti , actio 
injuriarvm, or actio legis Aquiliaes (D. 7, 1, 06.) 

B. Investitive Facts. 1 

I. Actio confessoria de usufructu. —This was the action by which a usufructuary 
could establish his usufruct against the owner or any possessor. (D. 7, 6 , 5, pr.) 
It was also tho proper action against the owner of adjoining land if he interfered 
with the enjoyment of a servitude to which his land was subject in favour of the 
usufructuary land. Servitudes were attached to the dominium , and it was considered 
a difficulty that a usufructuary, as such, should be entitled to a servitude. The way 
in which it was accomplished was not by claiming the servitude, but by affirming 
that the owner of the adjoining land interfered with the enjoyment by the usu¬ 
fructuary of his land. (D. 7, 6 , 1. pr.) 

The burden of proof rests upon the usufructuary ; and if he succeeds he gets a 
judgment substantially the same as in a vindicatio. The judge will order the possessor 
to give up the land ; if he refuses wilfully, or has disabled himBelf from obeying the 
judgment, then to pay Buch a sum as the plaintiff has sworn is the value of the 
usufruct ; if he is unable, through his own carelessness only, not through fraud, then 
the value of the usufruct is to be settled by the judge. (D. 7, 6 , 5, 3.) 

c. Divestitive Facts. 

I. Actio Negatoria de Usufructu. —This is the corresponding action by which the 
owner may establish the freedom of his property from a usufruct, and, if he is not in 
possession, recover the crops that the possessor has gathered. (D. 7, 6 , 5, 6 .) 


US US. 

Definition.— Use (usus) is a usufruct without the produce 
( fructus ), (D. 7, 8, 1, 1 ; D. 7, 8, 14, 1) ; and is confined to the 
personal wants of the usuary ( usuarius ). The exact difference 
between use and usufruct appears in considering the rights 
and duties of the usuary. 

Eights and Duties. 

A. Rights of the Usuary. 

I. Use and enjoyment. 

i. Fewer rights are implied in use than in usufruct. For he that has the 
bare use of a farm is understood to have nothing beyond the use, for his 
daily needs, of the vegetables, fruits, flowers, hay, straw, timber. And he 
may stay on that farm^only so long as he is not an annoyance to the owner, 
or a hindrance to those that carry on the farm work. (J. 2, 5, 1.) 

In addition to dwelling on the land, the usuary has, within the limits mentioned by 
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Justinian, the right of talking or driving on the land. There was considerable 
diversity of opinion as to the elact effect of a grant of the use of land. Sabinus and 
Cassius said the usuary might take wood for ordinary consumption, and the apples, 
vegetables, and flowers. Nerva added the use of the straw, but not the oil, grain, or 
fruits. Proculus and Labeo went further., They said he could take the produce of ' 
the farm for the maintenance of himself and family, and even for his guests and friends. 
Ulpian favoured this view as more in harmony with the motives of the donor of the 
use. (D. 7, 8, 12, 1.) Paul adds that he might take provisions for the year’s 
use, but only in the country ; and that he could carry any apples, flowers, or 
firewood to his town residence. (D. 7, 8, 15.) 

2. Again, he that has the use of a house is understood to have rights 
up to this point only;—he may dwell in the house himself, but he cannot 
transfer this right to another ; and it is scarcely quite admitted that he may 
receive a guest. But he may dwell there with his wife and children, as well 
as his freedmen and other free persons that he employs no less than his 
slaves. And similarly, if it is a woman that has the use of the house, she 
may dwell there with her husband. (J. 2, 5, 2.) 

Although there seems to have been some doubt whether a woman had the same 
extent of use of a house, yet ultimately it was hold that the rights were the same for 
men and women (D. 7, 8, 6), provided the guests were such as could with a regard 
to propriety dwell with the women. (D. 7, 8, 7 ; D. 7, 8, 4, 1 ; D. 7, 4, 22.) 

3. And again, he that has the use of. a slave can use his labour and 
service only in person. But he is not allowed to transfer his rights to 
another in any way. (J. 2, 5, 3.) 

4. The same rule applies to beasts. (J. 2, 5, 3.) 

But if it is the use of cattle or of sheep that is left as a legacy, he that 
has the use can use neither the milk nor the lambs, nor the wool, for all 
those are reckoned among fruits, but only the cattle to manure his fields. 

(J- 2, 5 , 4 -) 

II. Powers of alienation. 

And he cannot allow another the rights he has, either by selling them or 
letting them out, or by giving them for nothing ; whereas he that has the 
usufruct can do all these. (J. 2, 5, 1.) 

B. Duties of the Usuary. The usuary was not, as a rule, 
bound to repair, but only to share the expense of repairs 
with the owner. If, however, the property gave no fimetus, 
and only the use of it could exist, the usuary was bound to 
repair to the same extent as a usufructuary. (D. 7, 8, 18.) 
The usuary also was forbidden to change the character of the 
property, even to improve it. (D. 7, 8, 23.) 

Investitive Facts and Divestitive Facts. 

In the very same ways in which the usufruct is established, the bare use is 
commonly established too. And it comes to an end in those very same 
ways in which the usufruct also ceases. (J. 2, 5, pr.) 

Security is required, as in the case of the usufructuary. 
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The Remedies are precisely similar to those in the case of 
usufruct. 


' HABITATIO. 

Definition, —Papinian observes that the right of habitation 
is scarcely to be distinguished from the right of using a house. 
(D. 7, 8,10, pr.) Anciently it was supposed to be a grant for one 
year only, but it was ultimately put on the same footing as 
usufruct—namely, for life. (D. 7, 8, 10, 3.) < 

But if habitatio is left as a legacy to any one, or is established in any way, 
it seems to be neither use nor usufruct, but as it were a special right. 
Those that have this right for their benefit, we have allowed by our published 
decision, in accordance with Marcellos’ opinion, not only to live in the place 
themselves, but to let out the right to others. (J. 2, 5, 5.) 

Another characteristic is that it was not lost through non-user 
or capitis minutio. (D. 7, 8, 10, pr.) 

OPERAE SERVO RUM. 

This also is scarcely distinguishable from the use of slaves. 
Like habitatio , it was not lost by non-user (D. 33, 2, 2) or capitis 
minutio. (D. 7, 7, 2.) 


PRECAR1UM. 

Definition. —Frecarium is a tenancy-at-will of land, or of a 
servitude (D. 43, 26,15, 2), or of a moveable. (D. 43, 26, 4, pr.; 
D. 43, 26, 1, pr.) The person to whom a thing was given, 
precario , was entitled to the use and enjoyment of it so long as 
the owner pleased, but no longer. (D. 43, 26, 12.) 

Rights OF Tenant. —The tenant of land was a possessor , and 
as such was protected from all persons, except the owner, in 
the use and enjoyment of it. (D. 43, 26, 15, 4.) As in the case 
of the usufructuary, he could not claim the offspring of female 
slaves, (D. 43, 26, 10.) 

Duties of Tenant. —(1.) To retain possession until it is 
asked back by the owner, and then to give it up. (D. 43, 26, 8, 
3.) (2.) To answer for wilful mischief done to the property 
while in his possession, but not for negligence {culpa). Thus if 
he lost a servitude attached to the land by non-use, he was not 
bound to give compensation, unless he wilfully abstained from 
using it. (D. 43, 26, 8, 5.) 
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Investitive Facts. —All that was required was the posses¬ 
sion of the thing with the consent of the owner. (D. 43, 26, 9; 
D. 43, 26, 2, 3.) 

Divestitive Facts. —(1.) By the lapse of the time for which 
the agreement was made, if any time was mentioned. (D. 43, 
26, 5.) (2.) By the happening of an event on the occurrence 

of which it was to be revoked. Thus, if on a sale of land the 
buyer was allowed to enter as a tenant-at-will until the price 
should be fully ipaid, and the buyer failed to pay at the time 
agreed upon, the seller could revoke the tenancy and turn out 
the buyer. (D. 43, 26, 20.) (3.) The death of the tenant, but 
not necessarily of the owner, put an end to the tenancy. (D. 
43,26, 12,1; D. 43, 26, 8, 1.) 

Remedies.—a. The tenant’s remedies against third parties 
were the interdicts and actions open to a b ona fide possessor. 

B. For rights of owner. I. Interdict de precario. 

(1.) This interdict was restitutory—to compel the tenant to 
give back possession to the owner. (D. 43, 26, 4, 2.) 

(2.) It was not limited by a year’s prescription. (D. 43, 26, 
8,7.) 

II. Also an actio in factum praescriptis verbis or condictio incerti 
might be brought by the owner for the same purpose. (D. 43, 
26, 2, 2; D. 43, 26, 19, 2.) For the meaning of this form of 
action see Book II., Div. I., Subdiv. I., Equitable Contracts. 


III.— Praedial Servitudes; 

OR, DEFINITE RIGHTS IN REM TO THINGS. 

Definition. 

A praedial servitude may be defined as a definite right of 
enjoyment of one man’s land by the owner of adjoining land; 
including in the term “land” also houses. The land subject to 
this right is called praedium serviens , and the land to which the 
right is attached is called praedium dorninans . 

These servitudes are called praedial, because they cannot exist without 
estates (J/raedia ). For no one can acquire a praedial servitude in town or 
country unless he has estates ; nor yet become subject to one unless he has 
estates. (J. 2, 3, 3.) 

The lands must be adjoining each other (vicina praedia). (D. 
8, 3, 5, 1.) The exact degree of proximity, however, is regu¬ 
lated by the nature of the particular servitude. 

Q 
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A servitude, the object of which is to restrict a neighbour from adding to the height 
of his house, is valid, although' there is a house between; because so long as the inter¬ 
mediate house is not built higher the servitude is effective. (D. 8, 5, 4, 8 ; D. 8, 5, 6; 
D. 8, 2, 36; D. 8, 2, 38.) 

A waggon road (via) is good as a servitude, although it is interrupted by a river, if 
there is a ford or bridge. (D. 8, 3, 38.) 

A right of drawing water (aquae haustus) may exist, although between the servient 
and dominant land there lies a public road or river. (D. 39, 3, 17, 2.) But a right 
of leading water ( aquae ductus) could not exist unless all the lan^d through which the 
water flowed was subject to the servitude. (D. 8, 3, 7, 1.) 

A praedial servitude is attached to the land in this sense, 
that it cannot be transferred by the owner of the dominant land 
to the owner of any other land. Until extinguished in one of 
the ways hereafter enumerated, a servitude passes with the 
land to every possessor. (D. 8, 4, 12 ; D. 8, 5, 20, 1.) 

Praedial servitudes are restricted in their enjoyment to the 
land to which they are attached. Labeo thought that an owner 
of land having a right to lead water from other land {aquae 
ductus ), could allow the owners of neighbouring lands to enjoy 
it as well. But the opinion of Proculus prevailed, that only as 
much could be taken as was required for the farm to which the 
right of water attached. (D. 8, 8, 24.) Similarly, if to a farm is 
attached the right of taking sand or lime from other land, no 
more can be taken than is wanted for that farm. (D. 8, 3, 5, 1.) 

11lustration . 

The owner of two adjoining properties sold the upper one, making it a condition of 
sale that the buyer should have permission to make a ditch to pass on water from the 
higher land. The buyer received water from still higher lands, and wished to pass it 
through his ditch to the lower ground. Could he do so ? No; he cannot send down 
more than is necessary to dry his own land. (D. 8, 3, 29.) 

All praedial servitudes ought to be capable of enduring as 
long as the land to which they are attached. Hence, strictly, 
water can be led only from a fountain, or other permanent 
source (D. 8, 3, 9); not from a pond that is liable to dry up 
{8tagnum) i or even a pond that does not dry up {lacus). (D. 
8, 2, 28, pr.) But by a rescript of the Emperor Antoninus it 
was held that a right to water might exist even from an arti¬ 
ficial reservoir. (D. 8, 4, 2, pr.; D. 8, 3, 9, pr.) 

A praedial servitude is indivisible; it must be enjoyed wholly 
or not at all. (D. 8, l, 11.) 
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Illustrations'. 

% 

If a person to whom a servitude belongs dies, each of his several heirs has a right 
to the servitude. (D. 8, 1, 17.) 

A person alienating part of an estate cannot impose a servitude on the whole of 
it, but he may on the part alienated. (D. 8, 4, 6, 1.) 

If the owner of a servitude acquires only a part of the land burdened with the 
servitude, or the owner of the land burdened acquires only a portion of the dominant 
land, the servitude is not extinguished, although it could not have been so created. 
(D. 8,1, 8, 1; D. 50, 17, 85, 1) 

Urban and Rural Servitudes. 

What is a praedium rusticum or praedium urbanum ? For the 
purpose of the law of servitudes the distinction seems to be 
drawn thus:—Land in the country is used chiefly for agricul¬ 
ture, and for building only as subservient to agricultm*e; land 
in towns is used chiefly for building, and for cultivation only as 
an accessory of building. Hence a servitude that affects chiefly 
or only the soil, and could exist if no houses were built, is called 
a rural servitude ( jus rusticorum praediorum) ; and a servitude 
that affects chiefly or only houses, and could not exist without 
houses, although it may also affect the soil, is an urban servi¬ 
tude ( jus urbanorum praediorum)} Hence an urban servitude 
may exist wholly in the country, and a rural servitude wholly 
in the town. A right to rest a beam or joist on a neighbour's 
wall ( jus tigni immittendi) is an urban servitude, although it be 
in the country; and a right of way to a house is a rural servi¬ 
tude, although it be in a town. The importance of the distinc¬ 
tion is centred in two points, one of which, however, is only of 
antiquarian interest. Urban servitudes were res nec mancipi; 
rural servitudes in Italy were res mancipi. Another difference 
more lasting will appear when the nature of these servitudes is 
more particularly considered. Urban servitudes are all, or nearly 
all, negative ; rural servitudes are all, or nearly all, positive. This 
makes a difference in regard to the loss of the servitude by non¬ 
use. A negative servitude can be lost only by an adverse act 
of the owner of the land that owes the servitude; the servitude 
consisting in his not doing such act. An affirmative servitude 
must be kept alive by the acts of the person entitled to it, and 
is lost by abstinence from such acts. But this point must be 
again referred to. 


1 Servitudes praediorum allot in solo r aliac in tuperjicie consistunt. (D. 8, 1, 3, pr.) 
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Rights. 

An account of the rights of which servitudes consist is simply 

an enumeration and statement of the various servitudes. 

« 

(A.) Rural Servitudes (servitutes rusticorum praediorum). 

Over country estates the rights are these :— iter, actus, via, aquae ductus • 
(J- 2, 3, pr.) 

Among the servitudes over country lands some think we may rightly 
reckon the right of drawing water, of driving cattle to Water, of grazing, of 
burning lime, of digging sand (J. 2, 3, 2.) 

I. Rights of way. 1. Iter; 2. Actus; 3. Via . 

Iter is the right to pass,—for a man that is to walk ; not to drive a beast 
or a carriage. Actus is the right to drive either a beast or a carriage. 
Therefore he that has iter has not actus; but he that has actus has iter also, 
and can use the road even when he is not driving a beast. Via is the right 
to pass whether driving or walking; for via includes both iter and actus . 

(J- 2, 3 , pr ) 

In the absence of such a servitude, no one had a right to 
walk or pass over another’s land. (C. 3, 34, 11.) 

The most extensive right of way (via) included the right ot 
drawing stones and wood, and heavy-laden waggons. By the 
law of the XII Tables, the road must be 8 feet in width and 
16 feet at the turnings (D. 8, 3, 8); unless the parties agreed 
upon any other width. (D. 8, 3, 13, 2.) If, however, the road 
as agreed upon was not of sufficient width, although it was 
called via , it was held to be either iter or actus according to its 
dimensions. (D. 8, 1, 13.) 

4. A right of passing over ( jus navigandi) a permanent lake 
belonging to another person to one’s own land or house, was a 
recognised servitude, analogous to a right of way. (D. 8, 3, 
23, 1.) 

II. Rights to water. 

1. Leading water ( aquae ductus). 

Aquae ductus is the right of leading water through another’s land. (J. 2, 
3, pr-) 

This servitude could be established only when there was an 
existing and known supply of water, although Labeo thought 
that a servitude might be created to search for water. (D. 8, 
5, 21.) The owner of the servient land could not keep back 
the water, nor refuse permission to make the necessary con¬ 
structions for leading it off. (C. 3, 34, 10.) As a rule the 
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water must be led off in pipes ( fistula *) 5 but by special agree¬ 
ment stone channels might be allowed. (D. 39, 3, 17, 1.) 

The quantity of water that could be taken was determined, 
in the absence of agreement, by custom, not by the wants of 
the land for which the servitude was granted (C. 3,34,12); but 
so much could not be taken as to starve the land from which it 
came. (C. 3, 34, 6 .) If custom sanctioned it, the water might 
be used for irrigation. (C. 3, 34, 7.) 

If, at the granting of the servitude, no special track were 
marked out for the pipes, the owner of the servitude could 
select his own course (D. 8 , 3, 21); but having done so, he 
could not of his own motion alter it. (D. 8 , 1, 9.) 

The owner of the servitude had a right also to cleanse and # # 
repair the aqueduct. (D. 43, 21, 1, pr.) 

The water may be either perpetual (aqua cottidiana), or used 
only in summer (aqua aestiva). (D. 43, 20, 1, pr.; D. 43, 20, 

1 ? 29.) 

2. Drawing water from a well or fountain (aquae haustus). 
This is a right to go upon another’s land, and draw water from 
his fountain. The right to keep the fountain in repair was 
included. (D. 43, 22 , 1 , 6 .) In reference to this servitude, an 
example may be quoted to show that it need not be praedial; 
and the question whether it was so or not must be deter¬ 
mined by the terras of the grant. The presumption was that 
it was a praedial servitude. (D. 8 , 3, 20,3.) 

“ Lucius TitiuB to Gaius Seius, his brother, greeting. From the water flowing 
into the fountain that my father constructed on the isthmus, I grant and concede to 
you gratuitously a rill, to be led either into the house you hold in the isthmuB, or 
wherever you please.*’ This was held to be a personal grant, and not to go to the 
heirs of Gaius Seius, or the purchasers of the house on the isthmus. (D. 8, 3, 37.) 

3. Watering one’s cattle on another’s land (pecoris ad aquam 
appulsus). This, of course, includes the right of leading the 
cattle on to the servient land (actus). In this case, again, the 
question was one of intention; whether the privilege was confined 
to the individual to whom it was given, or was attached to his 
land, so as to go to his heirs or a purchaser of the land. 
(D. 8 , 3, 4.) 

4 . A right of passing on water—the converse of aquae ductus 
—aquae edueendat. (D. 8 , 3, 29; D. 8 , 5, 8 , 5.) 

III. Right of pasture (jus pascendi ). 

This was a right to put one’s cattle to pasture on another’s 
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land. It might be either praedial or personal, like the right of 
drawing water. (D. 8, 3, 4.) 


Illustration . 

Several owners of separate lands bought a right of pasture on pasture-land. This 
right was enjoyed by several of their successors ; and finally some of them sold their 
lands. Had the purchasers the right of pasture ? in other words, was the servitude 
praedial? Yes, if there was no agreement to the contrary. This seemed the proper 
inference to be drawn from all the facts. (D. 8, 5, 20, 1.) 

c 

This right must be carefully distinguished from compascuus 
ager , which is land belonging to a number of owners for the 
purpose of joint pasture. 

* IV. Other praedial servitudes. 

The instances that have been given were the most common 
examples of praedial servitudes; but there were many others, 
which need only be referred to :—1. A right of quarrying stones 
for the use of one’s land from the land of another (jus lapidis 
eximendae). (D. 8 , 4, 13, 1.) 2. A right of digging for sand 

(jus arenae fodiendae) or chalk (crelae eximendae ). 3. A right 

of burning lime (jus calcis coquendae ). 4. A right of cutting silva 
caedua for stakes to vines. (D. 8 , 3, 6 , 1.) 

(b.) Urban Servitudes (jura urbanorum praediorum). 

Over town estates the servitudes all attach to buildings. And indeed they 
are called servitudes over town estates because all buildings are called town 
estates, even country houses. Now the servitudes over town estates are 
these: the servitude of supporting the weight of a neighbour’s house; of 
allowing a neighbour to run a beam into one’s wall; of receiving or not 
- receiving the raindrops or the water that flows from a neighbour’s house into 
one’s own house or yard ; and of hindering a man from raising his house too 
high so as to obstruct a neighbour’s lights. (J. 2, 3,1.) 

1 . The servitude of support to a building (oneris ferendi ). 
This servitude exists when one house rests upon a wall or 
pillars belonging to another. This is the only case where the 
duty of repairing was thrown upon the owner of the servient 
land. (D. 8 , 2, 33.) 

. 2. The servitude of supporting a beam or joist ( tigni immitr 
tendi). This is simply inserting beams in the wall of another’s 
house for the purpose of a covering to a walk alongside the 
wall, or for additional security. It may be established either 
with reference to existing beams or future constructions. (D. 
8 , 5, 14, pr.) The owner of the wall cannot be compelled to 
maintain it in repair. (D. 8 , 5, 8 , 2.) 
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3. Stillicidii vel jluminis recipiendi vel non recipiendi . Stilli- 
cidium is the dropping of water from the tiles of a house; Jlurnen 
is when it is collected and passed on by a gutter. In regard 
to this water two different rights may exist under different cir¬ 
cumstances. The adjoining land may be in want of water for 
irrigation or the like, and may secure a right to the supply of 
the rain water from a neighbour’s house; or the owner of a 
house may wish to get rid of the water that falls on his house. 
The servitude <*f receiving the water ( stillicidii recipiendi) forbids 
the owner of the servient land from building so high as to 
interfere with the due reception of the rain water. Oil the 
other hand, the house from which the rain falls may be the 
servient land, and a servitude may exist compelling the owner 
of it to allow the water to pass on to a neighbours 
land. (D. 8, 2, 20, 3; D. 8, 2, 20, 6; D. 8, 2, 41, 1; 
D. 8, 2, 21.) 

4. The servitude altius non tollendi prevents a house being 
increased in height. (1). 8, 2, 12.) This is easily understood, 
but another servitude, altius tollendi , has given great trouble to 
the commentators. Every owner had a right to build as high 
as he pleased, although he thereby shut up his neighbour. 
(D. 8, 2, 9 ; C. 3, 34, 8; C. 3, 34, 9.) Where, then, is the room 
for a servitude or special grant by which an owner should be 
able to exercise that right? One suggestion is, that a local 
custom might prevent houses being built beyond a certain 
height. Thus Augustus enacted that at Rome houses should 
not exceed 60 feet, and Nero passed a similar law. Severus 
and Antoninus, in speaking of the building of a bath, say it must 
not exceed the customary height. (C. 8, 10, 1.) But if by a 
local or general law houses were restricted to a certain height, 
it is difficult to see how a dispensation from such a law could 
be given by one proprietor to another, and such a dispensation 
the right altius tollendi would be. 

5. Lights and prospect ( lumina , prospectus). In the exercise 
of his right of building on his own land, one might shut out the 
light or view of his neighbour. To prevent this, a servitude, 
the object of which was to prevent such a building, might be 
created ( ne luminibus officiatur, et ne prospectui offendatur). (D. 8, 
2, 15; D. 8, 2, 4.) This servitude prohibited the shutting out 
of light by trees as well as by buildings. (D. 8, 2, 17, 1.) It 
applies not only to existing windows, but to those made sub¬ 
sequently to the creation of the servitude. (D. 8, 2, 23.) 
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Lumen is free vision to the sky, prospectus is free vision over 
lower grounds. (D. 8. 2, 16.) 

Another kind of right existed that has been the subject of 
dispute—the right to open windows in a wall where otherwise 
it would be forbidden. (D. 8, 2, 4.) It is to this that the rescript 
of Antoninus and Verus refers, which says that when a servitude 
of lights ( lumina) exists, the owner can build, leaving the 
customary space between the erection and the next house. 
(D. 8, 2, 14.) 

6 . Right of occupying space above another’s land (jus pro - 
jiciendi and protegendi). The rule of law was, that to the owner 
of the soil belonged all the space above the soil, and therefore 
anything overhanging from a neighbour’s house above his land 
would be, in the absence of a servitude, an infringement of his 
rights. The projections here referred to are balconies (ynaeniana) 
and the eaves of houses ( suggrunda ;), which do not rest on the wall 
of the neighbouring proprietor, but simply overhang his ground. 
The right to have such projections constituted the jus projiciendi. 
(D. 50, 16, 242^ 1.) Protectum (hence jus protegendi) is some¬ 
thing projected to cover a wall. (D. 9, 3, 5, 6.) 

7. Cloacae mittendae , the right of passing a sewer through or 
below another’s ground. The owner of the sewer had the right 
to cleanse or repair the sower. (D. 43, 23, 1, pr.) 

Investitive Facts. 

A. Modes of Creating Servitudes. 

Gains says that servitudes (praedial) are acquired in the same 
way as usufruct. (D. 8, 1, 5.) 

1. Rights over urban estates can be created by in jure cessio only; over 
country estates by mancipatio also. (G. 2, 29.) 

2. Usucapio . In the first place, it is alleged that incorporeal 
things cannot be acquired by usucapio , because they do not 
admit of physical possession. (D. 41,1.43,1.) But Cicero speaks 
of the usucapio of aquae ductus , iter , actus , &c. A law, however, 
passed perhaps in the time of Tiberius (lex Scribonia ), abolished 
usucapio of incorporeal things, unless simply as appurtenances 
of land so acquired. (D. 41, 3, 10, 1.) The extinction of 
servitudes by non-use was not, however, taken away by this 
law. (D. 41, 3, 4, 29.) 

-3. Prescription. There is no question, however, that in the 
time of Justinian at least servitudes could be acquired by 
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prescription in the same Way as immoveable property. (C. 7, 
33, 12.) In the Digest, several passages state that long posses¬ 
sion ( bona fide ) gave a good title (D. $J, 5, 10; D. 39, 3, 26; 
C. 3, 34, 1; C. 3, 34, 2); so also immemorial possession without 
good faith. (D. 43, 20, 3, 4.) While there can be no doubt that 
servitudes could be acquired by prescription, it is not so clear 
what the time was; but, at any rate, after Justinian it may be 
assumed that servitudes were subject to the same rules as 
immoveables. % 

4. Delivery of possession, reserving a servitude. The owner 

of two houses, in delivering one to a purchaser, may make it 
a condition of sale that the unsold house shall have a servitude 
as against the house sold, or may give a servitude to the house 
sold against the house not sold. (D. 8, 2, 34; D. 8, 4, 6.) By 
express agreement, any proper servitude can bo reserved 
( recipere servitutem ). (D. 8, 4, 10.) 

5 . If any one wishes to establish any such right for his neighbour, he 
ought to accomplish it by agreements and stipulations. (J. 2, 3, 4.) 

As regards negative servitudes, which consist merely in a 
prohibition of an owner doing something he had a right as 
owner to do, there could be nothing beyond the mere agree¬ 
ment after the old forms of rnancipatio and cessio in jure fell 
into desuetude. But in the case of a right-of-way, or the like, 
the essence of which was the authorisation to the owner of it 
to do what otherwise he could not lawfully do, it might seem, 
after the analogy of the delivery of corporeal things, that the 
title would not be complete until some act had been done under 
the agreement, forming a quasi traditio . At all events, an 
exercise of the right was necessary to enable the owner of the 
servitude to claim the benefit of the interdicts granted to him. 
(D. 8, 1, 20.) 

6 . A man can also in his will bind down his heir to raise his house no 
higher, lest he should obstruct the lights of a neighbour's house ; or to suffer 
that neighbour to run a beam into his wall; or to receive his raindrops ; or 
to suffer him to go across his farm, or to drive beasts, or to lead water from it. 
G- 2, 3 , 4 -) 

B. Conditional Servitudes. 

Strictly a servitude was absolute; it could not be created to 
date from a future day or event, nor be limited in its duration ; 
but if sjich limits were agreed upon, they formed a ground 
of defence if the servitude were sued for in disregard of 
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them. Practically, therefore, such limits could be imposed. 
(D. 8, 1, 4.) 

The degree of enjoyment {modus) was subject to be varied 
by agreement. Thus, a road might be granted only for a 
certain kind of vehicle, or for loads not exceeding a certain 
weight. (D. 8, 1, 4, 1; D. 8, 1, 4, 2.) Also it might be limited 
to use on alternate days or between specified hours. (D. 8, 1, 
5, 1; D. 8, 4, 14.) 

C. Restrictions on the Creation of Servitudes.* 

1. An owner cannot have a servitude over his own land {nulli 
res sua servit ). It would be absurd to say that an owner, who 
as such has every right of use and enjoyment, had through a 
servitude some definite or particular right of use or enjoyment. 
The rule is equally applicable to co-owners, although with less 
convenience: and if any co-owner desires to have some par¬ 
ticular kind of enjoyment secured to him, he can do so only 
by resorting to a partition. (D. 8, 2, 26.) 

2 . The right contained in a servitude imposes on the owner 
of the land subject to the servitude only a negative duty. The 
duty it casts upon the owner is either not to do something, 
i.e. to abstain from exercising a right, or to forbear hindering 
another from doing something which otherwise he would have 
a right to forbid. 1 If the servitude consists in not doing {in 
non faciendo ), it is said to be negative {servitus negativa) ; 
if it consists in forbearance {in patiendo ), it is said to be 
affirmative {servitus affimiativa), and means permission to do 
acts that would otherwise be unlawful. 

Illustrations . 

A right of way is an affirmative servitude. The owner of the servient land is 
bound to suffer the owner of the dominant land to walk on his land. 

A servitude of lights or prospect is neyative. The owner of the servient land is 
bound not to do anything to shut out his neighbour’s lights or view. 

In one instance, and in one only, a positive obligation was added to the purely passive 
conduct required from the owner of land subject to a servitude. A person whose wall 
or pillars were used to support another man’s building, might, if it was agreed upon, 
be obliged not merely to suffer the superstructure to rest, but also to repair the wall. 
This result was not reached without controversy. Gallus denied that an obligation to 
repair could be thrown upon the owner of the wall or other support, because a servi¬ 
tude could not require any positive act (in faciendo); but the contrary opinion, sup¬ 
ported by Servius, was finally established. (D. 8, 5, 6, 2.) In this case, a right in 
personam is added to, and made to go along with, the servitude. As a relief to the 


1 Servitutum non ea natura est , ut aliquid faciat quis , sed ut aliquid patiatur , aut 
nonfaciat. (D. 8, 1, 15, 1.) 
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owner of the subject land, he was allowed to surrender the foundations, if he did not 
wish to repair them. This case is strictly an exception, for in the analogous servitude 
of inserting joistB or beams in another's wall, no such obligation to repair could be 
imposed. (D. 8, 5, 8, 1.) • 

3. A servitude cannot be only burdensome; it must be also 
beneficial to the possessor of the servitude. 

Illustration . 

An agreement*that A shall not go over a particular part of his own land, or that 
A shall not search for water in his own land, is void. (D. 8, 1 , 15 , pr.) 

4. There cannot be a servitude of a servitude (servitus 
servitutis esse non potest ). This rule would prohibit a person be¬ 
queathing to a legatee a usufruct of a right of way; but in 
such a case the heir was bound to permit the legatee to enjoy 
the right of way, if the legatee gave security to renounce all 
claim to it on his death. The remedy of the legatee was an 
actio incerti. (D. 33, 2, 1.) 


Illustrations. 

Titius has a right of leading water (aquaejluctus) through several estates. Not any 
of the owners of those estates, nor any neighbour, can enjoy the right of drawing 
water (aquae haustus) from the channel. By special agreement, however, that right 
could be granted by Titius ; but such a right would not be given to them as owners 
or neighbours, and therefore would not strictly be a servitude. (D. 8, 3, 33, 1.) 

Gaius has the usufruct of land to which is attached a right of way over the land of 
Maevius. Gaius, as having only a servitude, cannot bring the usual action for the 
vindication of servitudes, but if Maevius or any one else molests him in the use of the 
road, he can sue by the interdict uti possidetis, on the ground that such molestation is 
an infringement of his right to the use of his land. £D. 7, 6, 1, pr.) 

Divestitive Facts. 

A praedial servitude was not lost by the death or capitis 
deminutio of the person to whom it was granted. (D. 8, 6, 3.) 

1. Surrender of the servitude ( remissio ). ^This may have been 
done in olden times by the cessio in jure, but when that mode 
fell into disuse it was done by simple agreement. (D. 8, 3, 34, 
pr.) The remission might be tacit, as by permitting any act 
that destroyed the servitude; e.g. blocking up a wall, or building 
so high that the raindrops ( stillicidia ) could not fall. (D. 8, 6, 8.) 

2. MERGER ( Confusio ).—Inasmuch as a servitude was a single 
detached enjoyment, it followed that when the person to whom 
a servitude was due became owner of the land on which the 
servitude was imposed, the greater swallowed up the less. 
(D. 8, 6, 1.) So complete was the extinction, that even if the 
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lands were afterwards separated and belonged to different 
owners, the servitude was not revived except by the usual modes, 
of creating servitude, j(D. 8, 2, 30, pr.) If, however, the owner 
of the dominant land acquired only a part of the servient land, 
the servitude remained intact, because it was indivisible, and 
could not be partly lost and partly retained. (D. 8, 6,. 30, 1.) 

3. Non-use (non utendo ).—The period of usucapio for releas¬ 
ing land from praedial servitudes was two years. (Paul, Sent. 
1, 17, 1.) This period was extended by Justiniaji'to ten years 
if both parties lived in the same province, and twenty years if 
in different provinces. (C. 3, 34, 13.) 

An important distinction existed between urban and rural 
servitudes. Urban servitudes are negative, rural servitudes 
are affirmative. A rig]it of way, to be kept alive, must be 
exercised; if no one actively uses the way for the period fixed 
by law, the right of way is destroyed. It is a discontinuous 
servitude; it is kept up by intermittent acts from time to time, 
and cannot be continuously enjoyed. But in the case of a 
servitude of lights, the person that enjoys it cannot do anything 
to keep it alive; it consists in the owner of the servient land 
not doing something, and so long as that is not done, the 
servitude is fully alive. The servitude is continuously enjoyed, 
so long as it is enjoyed at all. The rule, then, may be stated 
thus :—In continuous servitudes, the period of prescription is 
reckoned from the time that an act is done by the owner of 
the servient land that negatives the servitude; in discon¬ 
tinuous servitudes, the period is reckoned from the last time 
the servitude was used by the owner of the dominant land. 
(D. 8, 2, 6.) 

A servitude is not lost through non-use if the following con¬ 
ditions are complied with:—(1.) A usufructuary, tenant, guest, 
or other person using the road or servitude in the name of the 
land to which it is attached, exercises such a use as prevents 
prescription being reckoned. (D. 8, 6, 20; D. 8, 6, 24; D. 8, 6, 
5; D. 8, 6, 6.) (2.) The use must be at the times, and in the 

manner, agreed upon. (D. 8, 6, 10, 1; D. *43, 20, 5, 1.) 
(3.) The servitude must be used as a servitude belonging to 
the land to which it is attached, and not, for example, as a 
public road. (D. 8, 6, 25.) 

4. Destruction or change of the property destroys any 
servitudes attached to it, as when the dominant house is burned 
down, and not rebuilt. But if another like it is put up, the 
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servitude is preserved. (D. 8, 2, 20, 2.) If a place over which 
a right of way exists is swamped by a diversion of a stream, 
but before the period of prescription is gene the way is restored 
by the deposit of alluvium, the servitude revives; and it seems, 
even if the time had elapsed, the owner of the servient land 
could be compelled to re-grant the servitude. (D. 8, 6, 14.) 

Remedies. 

a. For Bights. * 

The actual enjoyment of servitudes was secured by interdict; but the remedy by 
interdict was given subject to the analogy to corporeal possession. Interdicts ex¬ 
isted only for affirmative, not for negative servitudes ; and their object was to 
stop the owners of the several lands from forcibly preventing the performance of the 
acts constituting the servitudes. Hence two characteristics of these remedies. (I) No 
person could demand an interdict who had not previously done the actB permitted by 
the servitude; and (2) the interdict did not deal with the question of right, but 
secured undisturbed enjoyment to a person that had, whether with or without title, in 
point of fact claimed and exercised the right. (D. 43, 19, 1, 2.) 

I. Bights of way. 

1. An interdict (de itinere actuqne primto), whose object was to secure free passage 
over the burdened land, and damages for interruption. (I). 43,19, 3, 3 ; 1). 8, 5, 2, 3.) 

The Praetor says—When a footpath, a driving road, or a regular road, is in dispute, 
and you have used it neither by violence, by stealth, nor by leave from another 
within the preceding year, I forbid any violence to be employed to hinder you from 
such use. 1 

2. Interdict to obtain permission to repair. Every one having a right of way, had 
by implication a right to keep the road in repair. (D. 43, 19, 3, 13.) 

The Praetor says—When you have used a path or driving-road within the preceding 
year, neither by violence nor by stealth, nor by sufferance from another, I forbid 
any violence to be used to hinder you from repairing that .path or driving-road, sup¬ 
posing you have a right so to do. He that would use this interdict must give security 
to the opposite party against any damage that, though yet undone, may be caused by 
his fault. 2 

To obtain this interdict, the plaintiff must prove more than mere quasi-possession ; 
because the right to repair is not attached to the use or exercise of the servitude, but 
only to the right to the servitude. (I). 43, 19, 3, 11.) Also the plaintiff must give 
security against any damage he may do by his repairs. (D. 43,19, 5, 4.) 

II. Bights to Water. 

1. Aqua cottidiana is water that might be used every day pf the year (D. 43, 20, 1, 
2) ; it is opposed to a qua aestiva , water used only in summer, even if it could be used 
in winter. (D. 43, 20, 1, 3; I). 43, 20, 6.) 

The Praetor says: As within the preceding year you have led the water in dispute 
neither by violence nor by stealth, nor by sufferance on his part, I forbid any violence 
to be used in order to hinder you from so Reading it. 


1 Praetor ait: “ Quo itinere actuque privato quo de agitur , vel via , hoc anno , nec vi 9 
nec clam , nec precario ab itto usus ea, quominus ita utarin , vim fieri veto .” (D. 43, 39, 
1. Pr.) 

* Ait Praetor: “ Quo itinere actuque hoc anno non vi, non clam f non precario ah alio 
uaus ea, quominua (id) iter actumque, ut tibi jus esaet, reficiaa, vim fieri veto ; qui hoc 
interdicto uti volet , is adveraario damni infecti, quod per ejus vitium datum ait , caveat. 1 * 
(D. 43, 19, 3, 11.) 
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This interdict could be claimed by any person that had used the water under the 
conditions applicable to rights of way ; and it may be brought against every one that 
disturbs the claimant in the use of the water. (D. 43, 20, 1, 25.) The defendant 
must give security for the free Exercise of the servitude, without prejudice to his con¬ 
tention that the servitude was not legally binding. (D. 43, 20, 7.) 

2. Interdict for repairs. 

There was an interdict to enable the owner of the servient land to repair the channel 
of the watercourse, or to cleanse it. The Praetor says : I forbid any violence to 
be UBed to hinder him from freely repairing and cleaning out the channels, covered 
ways, or enclosed pools, in order to lead the water, provided only he leads it no other¬ 
wise than ho did last summer, neither by violence, nor by stealth, nor by sufferance 
on your part. The object of it is to secure freedom for the task of repairs or cleaning 
(D. 43, 21, 3, 8); and its aid can be obtained by the same persons that have a right 
to the use of the aqueduct. (D. 43, 21, 3, 7.) 

3. Aquae haustus and pccoris ad aqnam appulsus. 

In this case, as in aquae ductus , there are two interdicts—one to secure the use of 
the water, the other for repair of the fountain or well. (D. 43, 22,1, pr. ; D. 43, 22, 
1, 4; 1). 43, 22, 1, 6.) 

III. Rights in private sewers (cloacae). 

In this case, again, there are two interdicts, of which the words of one only are 
contained in the Digest. The plaintiif must give security against any damage he may 
do by his repairs. (D. 43, 23, 1, 12 ; D. 43, 23, 1, 14.) 

B. Investitive Facts. . 

I. Actio Confe8soria. —This action tries the right to the servitude (D. 8, 5, 9); and 
the fonn was either, it is my right to do what you have prevented ; or, it is not your 
right to do what you have begun (jus mild esse, jus tibi non esse (aedificandi). It can 
be brought only by the owner of the dominant land (D. 8, 5, 2, 1); or by a person 
having substantially the same rights, as a mortgagee in possession. (D. 8, 5, 16.) It 
lies against the owner of the servient land (D. 8, 5, 4, 4), or any one else that inter¬ 
feres with the enjoyment of the servitude, although in this case the interdict would 
generally be the preferable remedy. (D. 8, 5, 10, 1.) 

II. Actio Publiciana in rent. —This action is given to a bona fide possessor , whose 
right will be, but is not yet, perfected by usucapio. Usufruct and praedial servitudes 
may be thus vindicated, at least when there is traditio or patientia , by the owner of the 
servient land. (D. 6, 2, 11, 1.) 

III. Interdict for water drawn from an artificial reservoir (ex castello). This 
interdict to enforce a servitude of water (whether personal or praedial) arising from a 
castellum or reservoir that is filled with public water (aqua publica), (D. 43, 20, 1, 
39), is not merely possessory ; it involves the question of right, and is thus a test of the 
existence of any investitive fact. (D. 43, 20, 1, 45.) The Praetor says: Since from 
that reservoir he has been allowed to lead water by one that had a right to do so, I 
forbid any violence to be used to hinder him from leading it as he has been allowed. 
And when an interdict shall have been given in regard to the doing of the work, I will 
order to give security for the damage that may be done. 1 


1 Ait Praetor: “ Quo ex castello iUi aquam, ducereab eo , cut ejus rei jusfuit, permissum 
est; quominvs ita , utipermmum est, ducat , vim fieri veto. Quandoquede opere faciendo 
interdictum, erit , xlamni infecti caveri jubebo." (D. 43, 20, 1, 38.) 
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IV. Actio oncria ferendi. —According to Borne, this servitude, which had the pecu¬ 
liarity of having an obligation to repair added to it, had a special action. (D. 8, 5, 
6 , 2 .) 

Divestitive Facts. % 

I. Actio Negatoria. —An occasion arises for this action denying the existence or 
showing the termination of a praedial servitude in two cases; when one, claiming a 
servitude, forbids an owner to do something that as owner he has a right to do on his 
own land (D. 8, 5, 4, 7); or when any one does anything that in the absence of a 
servitude (whose existence is disputed) he has no right to do. (D. 8, 5, 17, 2 ; D. 8, 
5,13.) The objeclurf the action is to obtain security against a repetition of the conduct 
complained of (D. 8^6, 12 ); and also damages when the defendant has without right 
used the land. (D. 8, 5 , 4, 2.) 

EMPHYTE USIS. 

Definition. 

The tenure afterwards called emphyteusis is to be traced to the 
long or perpetual leases of lands taken in war granted by the 
Roman State. The rent given for such land was called vectigal , 
and the land itself ager vectigalis . The advantages of the perpe¬ 
tual lease were appreciated by corporations, ecclesiastical and 
municipal. Corporate bodies are generally inefficient landlords; 
and a tenure that practically relieves them from all concern in 
the management of the land, and gives them simply a right in 
perpetuity to an annual sum, seems most beneficial for their 
interests. The same tenure was adopted by private individuals, 
under a new name, at least after the time of Constantine, ,and 
was extended from lands to houses. The State still had its agri 
vectigales , but the perpetual tenure given by private persons 
and corporations was called emphyteusis , the land fundus emphy- 
teuticarius , the person to whom it was given emphyteuia. It may 
be defined as a grant of land or houses for ever, or for a long 
period (D. 6, 3, 3), on the condition that an annual sum {canon) 
shall be paid to the owner or his successors, and that if such 
sum is not paid the grant shall be forfeited. (D. 6, 3, 1, pr.; 
D. 6, 3, 2.) The person to whom the grant is made is not owner, 
but he lias Praetorian actions for the property against all pos- 
sessors, and therefore has a right in rem . (D. G, 3, 1, 1.) 

The question whether the emphyteutais in law owner, appears 
in the controversy long agitated among the jurisconsults, 
whether ho was a purchaser or a mere hirer. To have regarded 
him as a purchaser would have made him owner, and the position 
of the vendor {dominus emphyteuseos) extremely precarious. 
On the other hand, if the emphyteuta were a mere hirer, 
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the rules applicable to hire would be out of place, considering 
the perpetual nature of his interest. Such are the considerations 
that may be supposed # to have influenced the Emperor Zeno to 
terminate the dispute in the manner stated in the Institutes. 

So very closely akin are buying and selling to letting and hiring, that in 
certain cases the question is usually raised whether the contract is one of 
buying and selling or of letting and hiring. 

[It has been raised, for instance, where anything is let out for all time , as 
is the case with the land of townsmen (; municipes ), let on tfcfe express condi¬ 
tion that so long as the revenue ( vectigal ) is duly paid, the estate shall not 
be taken away either from the original tenant ( conductor ) or from his heir. 
But the prevailing opinion is that this is a case of letting and hiring.] 

This is the case, for instance, with lands made over to be enjoyed for all 
time; that is to say, on condition that so long as the rent or income ( pensio , 
reditus) is paid for them to the owner, it shall be unlawful to take away an 
estate of this sort either from the original tenant or from any one to whom 
he or his heir may have sold it, given it as a present or as a dowry, or 
alienated it in any other way whatever. Now a contract such as this 
caused doubts among the earlier writers ; and some thought it a case of 
letting, others of selling. The lex Zenoniana was therefore passed, which 
determined that the contract of emphyteusis had a peculiar nature, and 
must not lean on either letting or selling, but must rest on agreements of 
its own. It determined further, that if any special agreement were made, 
it should stand just as if this were the nature of the contract; but that if 
no special agreement were made in regard to the risk of the property, 
then if the property wholly perished, the risk thereof should fall on the 
owner, whereas partial damage should be the tenant’s loss. This is the law 
now in use by us. (G. 3, 145 ; J. 3, 24, 3.) 

Rights and Duties. 

A. Rights of Emphyteuta . 

1. Use and enjoyment (utendi fruendi). There can be no doubt 
that the right of the emphyteuta was larger than the right of 
the usufructuary, but how much larger ? Probably the scanti¬ 
ness of passages bearing on this subject shows that few, if any, 
restrictions were imposed on the emphyteuta. (D. 43, 18, 1, 1; 
D. 43, 18, 1, 6.) The emphyteuta must, perhaps, for this pur¬ 
pose, be compared with the bona fide possessor rather than with 
the usufructuary; for the emphyteuta, like the former, and 
unlike the latter, was entitled to the fruits as soon as they were 
separated from the land, whether gathered or not. (D. 22, 1, 
25, 1.) The emphyteuta was subject apparently to no other 
restriction than that he musfenot depreciate the property. Per¬ 
haps the strongest evidence of this view is that he was not 
entitled to compensation for improveinents. (C. 4, 62, 2.) 
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2. Alienation. The emphyteusis passed to' the heirs, and, ' 
subject to certain restrictions, could be alienated. Hence, the 
greater including the less, it could be hypothecated (D. 13, 7, 
16, 2), or burdened with servitudes. (D. 43, 18, 1, 9.) 

B. Duties of Emphyteuta = rights in personam of dominus 
emphyteuseos . 

1. To pay the rent agreed upon (canon), without any pre¬ 

vious demand at the time agreed upon, and notwithstanding 
partial loss of the property. (C. 4, 61, 1.) This could not be 
increased by the owner ( dominus emphyteuseos ). (C. 11, 70, 3.) 

The usufructuary paid no rent. 

2 . He must manage the property so as not seriously to reduce 
its value; but he is not to be interfered with on the grounds 
upon which a usufructuary may be sued, that he does not act 
like a good paterfamilias. 

3. He must pay all the burdens attached to the holding of 
the land; and deliver the receipts ( apochae ) to the owner 
(dominus emphyteuseos ). (G. 4, 46, 2 ; 0. 10, 16, 2.) 

These were the rules applicable in the absence of special 
agreement; but if any variation were made, it would be sup¬ 
ported. (C. 4, 46, 2.) 

Investitive Facts. 

I. By agreement in writing {pactum.) (C. 4, 61.) 

n. By prescription (not by usucapio. D. 6, 2, 12, 2.) By 
analogy to servitudes we may infer prescription; and in the case § 
of a possessor without title, the limit of 40 years (negative 
prescription) seems to be given by Anastasius. (C. 11, 61, 14.) 

Divestitive Facts. 

l. The total loss or destruction of the property. (C. 4, 66.) 

n. Prescription—possession by the owner for the requisite 

number of years {usucapio lihertatis ). 

m. Surrender or merger (< confusio , consolidate). 

IV. Forfeiture. In the absence of special agreement, an 
emphyteusis was forfeited— 

1. For deterioration of the property. 

2. For non-payment of rent, when the land was held from an 
ecclesiastical corporation, for two years; in any other case, 
three years. (C. 4, 46, 2 ; Nov. 7, 3, 2.) 

3. If the emphyteuta do not produce to the owner, within 
three years, the receipts {apochae) for public burdens. (0.4,46, 2.) 

R 
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4. If he attempts to transfer the emphyteusis without com¬ 
plying with the rules prescribed. (C. 4, 46, 3.) 

If the owner would*not receive the rent, with the object of 
causing a forfeiture, the emphyteuta was empowered, in the 
presence of witnesses, to deposit the money in sealed bags; and 
this tender was equal to payment. (C. 4, 46, 2.) 

Transvestitive Facts. 

e y 

1. By bequest from the emphyteuta. (D. 30, 1, 71, 5.) 

2. Alienation by delivery in the lifetime of the emphyteuta. 
This right was not unqualified. The consent of the dominus 
was necessary, and his acceptance of the new emphyteuta. 
The owner had the right of pre-emption. The proceedings 
to be adopted are prescribed by Justinian. (C. 4, 46, 3.) 
The emphyteuta ought to transmit to the dominus formal notice 
of the sum that a purchaser is willing to give for it. The owner 
has two months to decide whether he will take the emphyteusis 
at that sum ; and if ho wishes it, the transfer must be made to 
him. If be does not buy at the price named within two months, 
the emphyteuta can sell to any fit and proper person without the 
consent of the dominus . If such a person is found, the dominus 
must accept him as his emphyteuta, and admit him into posses¬ 
sion either personally or by written authorisation, or by attesta¬ 
tion, before notaries or a magistrate. For this trouble, the 
dominus was entitled to charge a sum (laudemium) not exceeding 
two per cent, on the purchase-money. If the owner does not 
make the acknowledgment within two months, then the emphy¬ 
teuta can, without his consent, transfer his right to another and 
give him possession. 

Remedies. 

1. The emphyteuta has an action in rem ( utUis ), given after the analogy of the vind¬ 
ication for ownership. 2. If he is only a bona fide possessor, he has the actio Pub - 
liciana. in rem. 3. He has all the actions and interdicts requisite to protect his rights 
of enjoyment, like a usufructuary or owner. 

S UPERFICIES. 

Definition. 

Superficies or jus superficiarium is a right to the perpetual 
enjoyment of anything built upon land, on payment of annual 
rent ( pensio ). (D. 6, 1, 74; D. 6, 1, 73 ; D. 43, 18, 2.) 

Rights. 

A. Rights in rem of Superficiarius. —1. Enjoyment and use 
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(utendi fruendi). (D. 43, 18, 1, 6; D. 43, 18, 1, 1.) 2. Aliena¬ 
tion, pledging, or burdening with servitudes. (D. 20, 4, 15; D. 
43, 18, 1, 9; D. 43, 18, 1, 7.) 

B. The duties of Superjiciarius were to pay his annual rent, 
&c., just as in the case of emphyteusis. (D. 7, 1, 7, 2.) 

Investitive and Transvestitive and Divestitive Facts. 

Same as in ^jnphyteusis. 

Remedies. 

1. Actio in rem (utilis ). (D. 6 , 1, 7, 6 ; D. 18, 1, 1, 6 ; D. 43, 18, 1, 3.) 

2. The possessory interdicts generally, as an owner or possessor. (D. 43, 10, 1, 5.) 

3. Special interdict. The Praetor says : “ As under the terms of letting or hiring 
you enjoy one of the other, the superficies in dispute, neither by violence nor by stealth 
nor by leave, I forbid any violence to be used in order to hinder the enjoyment. 
If any other action in regard to the superficies is demanded, after hearing the case 
( causa cognita ), I will give it.” 

This is governed by the same rules exactly as the interdict vti possidetis (D. 43 f 18, 
1, 2); causa cognita , if for a short period, no actio in ran ; but if for a long period, 
an actio in rem will be given. (D. 43, 18, 13.) 


SECOND SUB-DIVISION. 

DEPENDENT RIGHTS IN REM. 

Rights in rem , of which the leading groups have been now 
enumerated and described, may exist either for their own sake— 
that is, for the benefit they confer, and for no ulterior purpose— 
or they may be created, not for their utility to the person that 
enjoys them, but as a means towards another end. Thus rights 
of ownership may be given to a man as security for rights in 
personam . If A owes B money, B’s only remedy is against A, 
and if A fails, his debt is worth nothing; but if A gives B 
property, which can be converted into money on condition 
that if A fails to discharge his debt, B may sell the property 
and pay himself out of the proceeds, B’s position is very much 
strengthened. Such, then, is the aspect of a pawn or mortgage 
towards a creditor; it is a mode of strengthening the weak 
point of all mere rights in personam , by giving the creditor 
valuable rights that avail against the whole world. 

As regards a debtor, a mortgage may be looked at in 
another light; it is a way by which he may obtain tem¬ 
porary accommodation without entirely parting with his pro¬ 
perty. The first device by which this was accomplished in 
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the Roman Law was simple. An actual conveyance was 
executed by the borrower to the lender, with an agree¬ 
ment (contractus Jiduqiae), that if the purchase-money were 
repaid by a day named, the lender would re-convey the pro¬ 
perty to the borrower. The conveyance was formal and 
effectual in law to vest the ownership in the lender. How long 
this continued to be the only mortgage known to the Roman 
Law it is not easy to guess; but at some period unknown a 
revolution in the character of the mortgage w<£s very quietly 
accomplished by a simple edict of the Praetor. By the old 
arrangement, the borrower obtained his accommodation at a 
great risk. He gave up his ownership (jus in rem), and got in 
exchange only an action against the lender (Jus in personam), 
who might meanwhile have sold the property, and deprived 
the borrower of his remedy. The borrower ran a serious risk, 
and was, in fact, left very much to the honour of the lender. 
It is curious to observe with what emphasis of vituperation 
Cicero denounces unjust lenders; because it shows that the 
instinctive desire of the lawgivers was to strengthen the weak 
point of the mortgage. Where the law is weak, honour is 
strong. Thus, a lender who on being paid his money re¬ 
fused to restore the property, or had deprived himself of the 
means of doing so, was held to be infamous. (Cicero pro 
Caecina, 3, 7-9.) 

The change introduced by the Praetor was one that, without 
really weakening the security of the lender, gave complete 
protection to the borrower. It proceeded on the distinction 
already described between possession and property. Let the 
lender in effect, said the Praetor, have the possession of the 
property, and, in the last resort, the right of sale; but let the 
ownership remain with the borrower: let him retain his right 
in rem, and all the benefits (as, e.g., usucapio ) that are attached 
to ownership. The lender has the actual possession and the 
right of sale (guarded by conditions preventing an improper 
or wrongful sale), which make him as secure as if he were 
owner; the borrower is still owner, and has therefore a 
remedy, not only against the lender, but against the whole 
world. This then was a typical mortgage, in which the lender 
obtained as much, and only as much, as was necessary to Becure 
his loan, and the borrower, with the smallest possible loss, ob¬ 
tained the accommodation that he desired. This is the pigms 
of the Roman Law. 
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When first authorised by the Praetor, the pignus was con¬ 
stituted on a narrow but instructive basis. The Praetor 
sanctioned such a security only when Ahe thing in question 
was actually given into the possession of the lender. Hence 
the difference between the contract of jiducia and that of 
pignus: in the former, there was a formal conveyance by 
mancipatio or cesno in jure (G. 2, 59); in the latter there was no 
conveyance, but only change of possession. Once the thing 
was in his possession, the lender had the right of sale; other¬ 
wise, he had not. 

But although an improvement on the Jiducia , the pignus 
was still inconvenient. The lender did not always desire the 
possession of the thing pledged, nor did the borrower always 
wish to part with the possession. Loss might be inflicted 
on the borrower without any corresponding benefit to the 
lender. Plainly, then, a last step remained to be taken,—to 
dispense with the transfer of possession. The last, or rather 
the penultimate step, was due to one Servius, of whom nothing 
seems to bo known but the name, and that he lived before 
Cicei’o, who introduced an action by which he gave the landlord 
of a farm a right to take possession of the stock of his tenant 
for rent due, when the tenant had agreed that the stock should 
be treated as a pledge. This was the actio Serviana . It was 
extended, under the designation of Actio quasi-Serviana, or 
liypotliecaria , to all cases in which it was agreed between 
borrower and lender that .anything should be a pledge when 
possession was not delivered to the lender. Hence arose the 
hypotheca, or pledge of a thing by mere agreement (without any 
formality), and without the delivery of possession. The remedy 
of Servius availed not only against the borrower, but against 
all other persons, and thus established a true right in rem. On 
the other hand, the borrower kept his property in his possession, 
and enjoyed it until he made default in the payment of his debt; 
thus suffering no present inconvenience, and being enabled to 
borrow on the most advantageous terms. 

It must not be supposed that because the three stages marked 
by the words Fiducia, Pignus, Hypotheca , were successive, that 
upon the introduction of the higher process the lower disap¬ 
peared. In point of fact, pledges with and without posses¬ 
sion continued to exist, and were subject to precisely the same 
rules, so that they fall to be considered together, and may in 
fact be treated as one. The earliest ( fiducia) long co-existed 
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with the other two, and may have flourished up to the time 
of Constantine. That Emperor, however, gave it a death-blow, 
for he abolished the tex commissoria, which was of the essence 
of the fiducia; namely, that if the money borrowed were not 
repaid by a given day, the pledge would be forfeited, and 
become the absolute property of the lender. Moreover, when 
the ancient forms of conveyance, mancipatio and cessio in jure , 
fell into disuse, the Jiducia lost the other pillar upon which it 
rested; and in the time of Justinian, if norearlier, it had 
passed into oblivion. 

FID U CIA E CONTRACTUS. 

Definition. 

A contractus jiduciae is when anything is conveyed by 
mancipatio or cessio in jure , with the condition that if a certain 
sum is paid by a certain day, the thing shall be re-conveyed. 1 

Rights. 

A. Rights of Creditor. I. Rights in rem. 

1 . The creditor to whom anything is conveyed (Jiduciae causa) 
is owner, and may convey the property. Thus, if a creditor 
bequeaths the thing to some legatee, the debtor who conveyed 
the property must sue not the legatee for the thing, but the 

.heir of the deceased for damages. (Paul, Sent. 2, 13, 6.) 

2. The creditor has an inalienable right to sell. An agree¬ 
ment that he should not have power to sell, if the debtor made 
default, is void; but it is valid so far that the creditor must 
make a formal notification ( ter denuntiare ) to the debtor before 
proceeding to the sale. 

II. Right in personam . The creditor is entitled to expen¬ 
diture on improvements (si creditor rem jiduciariam fecerit rneli - 
orem). (Paul, Sent. 2, 13, 7.) 

B. Rights of Debtor. 

I. Rights in personam. 1. He may sell the property if it will 
yield a surplus, and the creditor is bound, on receiving his 
money, to remancipate the property, and enable the debtor to 
give a good title to the purchaser. (Paul, Sent. 2, 13, 3.) But 
he cannot sell to the creditor, who is in law already owner 

1 Fiducia est cum res aliqua sumendae mutuae pecuniae gratia vel mancipatur vtl in 
jureceditur. (Isidor. Oriy. 7.25,23.) 
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(D. 13, 7, 40); nor'can the creditor buy it even through or in 
the name of another person, unless with the consent of the 
debtor. (Paul, Sent. 2, 13, 4.) 

2. If the creditor sells [before the day named for forfeiture (?)], 
the debtor is entitled to any surplus after discharging the 
claim of the creditor. (Paul, Sent. 2, 13, 1.) 

3. The debtor is entitled to a reconveyance on paying the 
sum agreed upon within the time agreed upon. 

4. All that IK gained through a slave pledged, goes to reduce 
the principal debt. (Paul, Sent. 2,13, 2.) 

Investitive Facts. 

Mancipation Cessio injure . 

Divestitive Facts. 

1 . Fulfilment of condition, default of debtor. ( Fiducia 

committitur),—(Cicero Pro Flacco } 21, 49-51.) 

2. Usureceptio. 

There are still some further grounds on which a man can acquire by 
usucapio what he knows to be another’s. For suppose a man has given 
by mancipatio or by in jure cessio some property to another fiduciae 
causa , and then himself comes to possess that same property, then 
he may acquire it by usucapio within a year, and that even if it be landed 
property. This kind of usucapio is called usureceptio , because that which 
we once had we now recover by usucapio. (G. 2, 59.) 

Now all jiducia is contracted either with a creditor in right of the pledge, 
or with a friend, that our property may be in greater safety with him. If, 
then, it is with a friend, usureceptio is certainly open to us in any case. But 
if with a creditor, it is open to us in any case only if the money is paid. 
So long, however, as it is not paid, usureceptio is open only if the debtor 
has neither hired the property from the creditor, nor asked to be tenant- 
at-will. But if not, a gainful usureceptio is open to the debtor. (G. 2, 60.) 

Remedies. 

A. Rights in personam of Creditor. Actio fiduciae contraria. (Paul, Sent. 3, 13, 7.) 

B. Rights in personam of Debtor. Actio fiduciae directa. 

This was an action bonae fidei and condemnation involved infamy. (67c. Pro 
Caecina , 7-9.) 


PIGNUS AND HYPOTHECA. 

Definition. 

Between pignus (pledge) and hypotlieca (mortgage) there is no difference, 
so far as regards the actio (guasi-Serviana) for recovery. For when creditor 
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and debtor agree that any property shall be bound by the debt, then that 
property is included under both those names. But in other points there 
is a difference. For under the name pignus is properly included, as we 
say, what is at the time handed over to the creditor, especially if moveable; 
whereas, that which is not handed over, but is made liable by the bare 
terms of the bargain, is properly included under the name hypotheca, 
0* 4, 6, 7.) 

The distinction between Pignus and Hypotheca , it need scarcely be said, had 
nothing to do with the difference between moveables and-immoveables. 

Generally a pignus or hypotheca consisted of rights in rent 
over slaves or things, given as security for rights in personam. 
But it might consist of a right in personam that the debtor had 
against a third party, given as security to the creditor for a 
sum due by the debtor. 


Illustrations . 

Gaius is creditor to TitiuB for 50 aurei, and Gaius owes Maevius 20 aurei Gains 
may convey to Maevius his (Gaius’) right to sue Titius for 50 aurei , as a security for 
the 20 aurei he owes to Maevius. If, in enforcing this security, Maevius recovers the 
50 aurei from Titius, his debt is wiped off, and he must hand the balance to Gaius. 

Suppose, instead of 50 aurei, Titius owed Gaius a Blave on a contract of sale, and 
that Maevius recovered the slave from Titius. Then Maevius would hold the slavo as 
a pledge for the 20 aurei Gaius owed him. (D. 13, 7, 18.) 

Again, Titius gives a loan of 100 aurei to Gaius to rebuild his house, and, as we 
shall see, acquires an implied hypothec over the house. It was agreed that the rents of 
the tenants also should be hypothecated to Titius. Then Titius can sue the tenants 
(by utUis actio), and compel them to pay him over their rents. (D. 20, 1, 20.) 

Rights and Duties. 

A. Rights in rem, 

(a.) Rights in rem of creditor. 

If the creditor is not in possession, and if he is in a position 
to sue the debtor for the debt, he can bring an action to recover 
the possession of the hypothec from him or any one in whose 
hands it is. (C. 8 , 14, 18; D f 20 , 1 , 17; C. 8 , 28, 12 ; C. 8 , 
14, 15.) 

If there is an agreement that the creditor shall not sue for 
one year, the same period will be applied to the hypothec. 
(D. 20, 6 , 5,1.) If the obligation is conditional, possession of 
the hypothec can bo demanded only when the condition has 
occurred and the debt become due. (D. 20, 1, 13, 5.) 

II. The right of sale. 

* 

On the other hand, a creditor can alienate a pledge in accordance 
witl} his agreement, although it is not his property. But perhaps this may 
seem to be done on the understanding that it is the wish of the debtor that 
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the pledge should be alienated : for he originally made the agreement that 
the creditor might sell the pledge if the money were not paid. 

But lest creditors, on the one hand, should be hindered in pursuing their 
rights, and lest debtors on the othershould too hastily lose the ownership of their 
property, we have, by our constitution, taken measures and fixed a regular 
course of procedure in the enforced sale ( distractio ) of pledges, by which 
sufficient and ample provision is made for the interests of both parties. 
(J. 2, 8, i ; G. 2, 64O 

The provisions made by Justinian were as follows :—If the parties agreed as to the 
manner, time, etc.%)f the sale, their agreement was to be observed ; if nothing was 
said in the contract as to the power of sale and the creditor wished to sell, he must, if 
he had possession, give formal notice of his intention to the debtor; or, if he had not 
possession, obtain a judicial decree; and after two years from either of those events he 
could sell. (C. 8, 34, 3, 1; D. 13, 7, 4; D. 13, 7, 5.) 

If the same thing has been hypothecated successively to 
several persons, only the first of them has the power of sale, 
unless a subsequent creditor has, in the modes hereafter to be 
described, put himself in the place of the first. (D. 20, 5, 5; 
C. 8, 18, 1; 0. 8, 18, 8; C. 8, 18, 5.) 

The power of sale being given to secure a debt, cannot be 
exercised until the debt really exists (D. 20, 5, 4); i. e ., until the 
creditor is in a position to sue the debtor; and ceases if the 
principal and interest are paid. (C. 8, 29, 2.) But the power re¬ 
mains until the whole ot the debt is discharged; and, therefore, so 
long as any part of the debt is unpaid (C. 8, 28, 6), or of the 
interest, or of the expenses necessarily incurred by the creditor, 
the creditor retains the power of sale. (D. 13, 7, 8, 5.) 

Illustration . 

A hypothec is made to secure an annual payment, to come into effect only if the 
money is not paid on each proper day (nisi sua quaque die jiecunia soluta est ). A sale 
cannot take effect until the last instalment is duo and unpaid. If, however, the phrase 
is that it comeB into effect if any of the money is not paid on the proper day (si qua 
pecunia sua die soluta non erit), the property may be sold after default of the first 
instalment. (D. 13, 7, 8, 3.) 

III. The right of foreclosure. 

The Fiducia was essentially a self-acting foreclosure; if the 
debtor did not pay by the day named, the pledge became the 
absolute property of the creditor. After the analogy of this 
contract, in all probability, was introduced what is called the 
lex commissoria , or condition that the pledge should be for¬ 
feited to the creditor if payment was not made within the time 
limited. As we have seen, this condition could be inserted in 
mortgages down to the time of Constantine. (C. 8, 35, 3.) 
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About a century earlier, however (a.d. 230), Alexander in¬ 
troduced a new kind of foreclosure, which was afterwards 
more fully developed ljy Justinian. According to Alexander’s 
constitution there must be a public notification of the hypothec 
and a year’s delay. Finally, the ownership could be got by 
the creditor only by special petition to the Emperor. (C. 8, 
•U h) 

Justinian allowed foreclosure only when the creditor was 
unable to find a buyer at an adequate price. If flhe debtor and 
creditor live in the same province, the creditor must give formal 
notice after two years from the time that the obligation has 
accrued. If they live in different provinces, the creditor must 
apply to the provincial judge, who will serve a notice on the 
debtor, giving him a certain time to come in and pay the debt. 
(C. 8, 34, 3, 2.) If the debtor cannot be found, the judgment 
gives him a certain time to appear; if he does not appear, or 
appearing does not pay, the creditor will obtain the ownership 
on petition to the Emperor. After that the debtor has still two 
years’ grace; but if he does not pay all principal and interest 
within that time, the ownership of the creditor becomes irrevo¬ 
cable. (C. 8, 34, 3, 3.) 

IV. Right to hypothecate the thing hypothecated, or to 
transfer the hypothec to another. 

Illustrations . 

A is creditor of B, and has got the Tusculan farm hypothecated to Becure the debt. 
A can in turn give this farm to C as security for a debt due by him to C. (C. 8, 
24, 2 ; D. 20, 1, 13, 2 ; D. 44, 3,14, 3 ; C. 8, 24, 1.) 

If, however, B pays off A’s debt, then C’s hypothec is at once annihilated. 
(D. 13, 7, 40, 2.) 

A, instead of hypothecating the land, could sell the hypothec, so that another 
Bhould succeed to hia place. (D. 20, 4, 19.) 

(b.) Rights in rem of the debtor. 

Subject to the rights of the creditor, the debtor still 
remains owner ( dominus ), and therefore can sell the thing hypo¬ 
thecated, but without prejudice to the creditor (C. 8, 14, 9); and 
may, under a rescript of Severus, sell it even to the creditor. 
(D. 20, 5, 12; C. 8, 14, 13.) Also, all accessions to the thing 
hypothecated belong to the debtor, and he suffers any loss that 
may arise by injury or evil befalling it. (D. 20, 5, 21, 2 ; C. 4, 
24, 9.) Hence, whatever is acquired by a hypothecated slave 
goes to reduce the principal or interest of the debt. (Paul; 
Sent. 2, 13, 2.) 
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B. Duties (reciprocal) of Creditor and Debtor, 

(a,) Duties of creditor = Rights in personam of debtor. 

• I. To return the thing hypothecate^ if in his possession 
when the obligation for which it was given has been discharged, 
or tender of payment has been made. (D. 13, 7, 9, 3; D. 13, 
7, 40, 2 ; D. 13, 7, 20, 2.) It would appear that the creditor 
could retain the pledge unless other money that he lent with¬ 
out hypotliec^was also repaid him, at least if he had possession. 
But this was only as against the debtor. (D. 8, 27, 1.) 

A creditor, too, that has received a pledge is under an obligatio re. For 
he is liable to an actio pigneratitia to make him give up the thing he 
received. (J. 3, 14, 4.) 

II. If the creditor exercises his power of sale, he must give 
the surplus, after paying liimsclf, to the debtor. (D. 13, 7, 42.) 
If he has not got the money, the debtor may require him to give 
his authority to sue the purchaser. (D. 13, 7, 24, 2.) 

III. If he is in possession, the creditor gathers the crop and 
sets it off against the debt. (C. 4, 24, 1; C. 4, 24, 3.) This 
includes the services of slaves and the rent of houses (C. 4, 
24, 2), and generally every benefit derived from the property. 
Hence also any damages the creditor may have received on 
account of things stolen (D. 13, 7, 22, pr.) must be added, 
unless the debtor was the thief. (D. 47, 2, 79.) 

The creditor, if it were part of the contract, might, however, 
keep the produce ( fructus ) instead of interest; and this was a 
well-known arrangement called antichresis . ( Ut creditor pro 

pecuniae debitae usuris 9 fructus rei pignoratae habeat.) (D. 20, 1, 
11, 1: D. 13, 7, 35.) 

IV. Generally, the creditor is answerable for wilful or 
negligent harm. 

But since a pledge is given for the good of both parties—for the debtor’s 
good, because the money is more readily lent him ; for the creditor’s, because 
the money he lends is in greater safety—it is held to be enough that the 
creditor in guarding the property should use all possible ( exacta ) diligence. 
If he does this, and yet by some chance mishap loses the property, 
he is not answerable; nor is he hindered from claiming the money lent. 
(J- 3 , 14 , 4 -) 

(b.) Duties of debtor = Rights in personam of creditor. 

I. If he is in possession by gratuitous permission or hire from 
the creditor, and the creditor sells, he must deliver up possession, 
and is liable for damages if he does not. (D. 13, 7, 22, 3.) 
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II. He must pay all necessary expenses incurred by the 
creditor for the property hypothecated; as, e.g., repairing a 
house, or medical attendance on a slave, although the slave died 
and the house afterwards was burned. (D. 13, 7, 8.) 

t 

A question arises whether expenses not necessary, but beneficial to the property, 
ought to be allowed. Paul speaks generally of improvements (Paul, Sent. 2, 13, 7), 
which would include beneficial expenditure (utiles im,pensae). Ulpian sjieaks with 
more hesitation. (D. 13, 7, 25.) He recommends a middle course to the judge : on 
the one hand, not to be too burdensome on the debtor; and on the ether, not to be too 
fastidious in disallowing beneficial expenditure by the creditor. He puts two cases 
illustrative of his meaning. A creditor teaches slaves a handicraft or skilled work. 
If this was done with the consent of the debtor, of course the expenditure must be 
allowed ; also, if the creditor only followed up what had already been begun. Neces¬ 
sary ins trust ion must also be allowed, but further than that Ulpian was not inclined 
to go. The other case is somewhat different. A large forest or pasture is hypothe¬ 
cated by a man who is scarce able to pay the creditor; this creditor cultivates it, and 
makes it worth a great deal of money. Ulpian thought it was too hard that the 
debtor should thereby be improved out of his property. 

III. He must pay all damage sustained by the creditor 
through the use of the thing hypothecated. Thus, if he 
knowingly hypothecates a slave, a habitual thief, he must pay 
all damage suffered by the creditor, and cannot escape by sur¬ 
rendering (noxae deditio) the slave to the creditor. (D. 13, 7, 
31; D. 47, 2, 61, 3.) But if he were ignorant of the character 
of the slave, he was permitted the indulgent alternative. (D. 
47, 2, 61, 1.) 

C. Rights of Concurrent and Subsequent Creditors among 
themselves. 

I. When several creditors acquire their hypothec in the 
same thing at the same time, they have equal rights: one has 
no preference over the other. (D. 13, 7, 20, 1.) 

II. When the same thing is hypothecated at different times 
to several persons, he that lias the first hypothec excludes all 
the others; he is entitled to be paid in full, and the balance 
only is distributed among the subsequent creditors in the order 
of priority. 

What is priority in time ? The time in question is the date 
of the contract of hypothec, not of obtaining possession, nor of 
the debt for which the hypothec is given. 

Illustrations . 

Titius hypothecates his fapm to Maevius, and nothing is said about a power of sale; 
afterwards he hypothecates'the same farm to Gaius, giving him an express power of sale, 
and delivers to him possession. Maevius is prior, and is entitled to be paid in full 
before Gaius gets anything. (D. 20, 4, 12, 10.) 
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Marcus gives a loan to Fabius without security, and afterwards Fabius borrows 
from Gallus, and gives him a hypothec on his estate. Then Fabius gives Marcus a 
hypothec on the same estate. Gallus is first, because, though his debt is later, bis 
contract of hypothec is earlier. (D. 20, 4, 12, 2.) a 

Sempronius is heir to Sosianus, and a hypothec is made of property belonging 
partly to Sempronius and partly to Sosianus. The creditors of Sosianus, who had 
no hypothec, are postponed, even in regard to the property of Sosianus, by this 
hypothec. (C. 8, 18, 3.) 

Servius promised money to Gaius conditionally, and by way of security at the same 
time hypothecated his farm. Before the condition was fulfilled Servius accepted a loan 
from Titus, and hypothecated the same farm to him. Afterwards the sum promised to 
Gaius became due, the condition having been fulfilled. Which was prior, Gaius or 
Titus ? Gaius is first, because, according to the rule of Homan Law, when a condition 
was fulfilled, the obligation was regarded as taking effect from the moment it was 
made; and thus Gaius was first with the obligation as well as the hypothec. 
(D. 20, 4, 11, 1.) 

An heir pledges a farm belonging to himself as security for a conditional legacy 
that he is bound to pay. Afterwards he pledges the same farm for money lent to 
himself. The condition of the legacy is fulfilled, and it becomes payable. The legatee 
is preferred to the lender, because of the retroactive effect of a fulfilled condition. 
(D. 20, 4, 9, 2.) 

Priscus hired a bath from Julius from the next kalends, and agreed that his slave 
Eros should bo security for the rent. Before the kalends Priscus borrowed money from 
Maevius, and hypothecated Eros to him. In this case Julius had priority to Maevius, 
although there was nothing actually due for rent at the time Maevius made his ad¬ 
vance. The reason assigned is, that the hypothec was attached to the contract of 
hire in such a manner that, without the consent of Julius, it could not be got rid of. 
Julius had the first hypothec. (D. 20, 4, 9, pr.) 

Gallus agrees with Sempronius to advance him money from time to timo; as 
security Sempronius hypothecates to him his farm. Then, before any money had 
been advanced, Sempronius borrowed from Titius, and hypothecated tlio same farm. 
Gallus afterwards advanced money, under the agreement, to Sempronius. Which 
has priority, Gallus or Titius? It seems Titius had the priority. Tho distinction 
between this and the former case seems to be as follows : When Priscus hired the bath, 
it was out of his power to prevent the obligation accruing for the security of which 
the hypothec was granted. Unless he were relieved by Gallus from the contract of 
hire, the rent became due by the mere lapse of time, whether Priscus occupied the 
bath or not. In the second case, Sempronius certainly was not bound to accept any 
money from Gallus, even—which is doubtful—if Gallus were bound to advance the 
money. It lay, therefore, entirely with Sempronius whether any obligation would be 
incurred towards Gallus or not. This seems to distinguish the case from conditional 
obligations, in which the condition is out of the power of the debtor; and thus no 
obligation arose between Gallus and Sempronius until Gallus actually advanced his 
money. This being posterior to the advance of Titius, the latter, accordingly, had 
priority. (D. 20, 4, 1, 1; D. 20, 4, 11, pr.) 

A farmer (colonus) agreed with his landlord, Titius, that the stock brought on the 
farm should be hypothecated for the rent. Before bringing to the farm part of what 
would be stock he pledged it for a loan to Maevius. Then he brought it to the farm. 
Here Maevius has the priority, because the agreement with the landlord did not give 
him a hypothec until the stock was actually on the farm. (D. 20, 4, 11, 2.) 


A person that pays off a prior creditor .is entitled to 
priority. 
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Illustrations. 

Seius borrowed from Titius, and hypothecated to him a house. Then he borrowed 
from Maevius, hypothecating the same house. Gaius now advanced money to Seius 
to enable him to pay off Titius, on condition that he should have the hypothec that 
had been given to Titius. Gaius is prior to Maevius. (D. 20, 4, 12, 8.) But the 
contract must be clearly on the condition that the same thing should be hypothe¬ 
cated, and that Gaius should take the place of Titius (ut idem pignus ei obligetur, et in 
locum (jus succedat). (C. 8, 19, 1.) In the same case, M&evius had a right to pay 
off Titius (Jus offerendi ) on tendering the amount of the debt and interest for which 
the house was hypothecated. (C. 8, 19, 4^ D. 20, 4, 20.) 

Lucius Titius advanced money on interest on a hypothec ; and to the same debtor 
Maevius advanced money afterwards on the same security. Is Titius entitled to 
priority for the interest due—not only before, but after the advance of Maevius ? He 
is entitled to the whole of the interest and principal. (D. 20, 4,18.) 

Maevius advanced a sum to Titius on a hypothec of a house, and afterwards Seius 
lent 50 aurei on a hypothec of the same house. Subsequently Maevius made a 
further advance of 40 aurei on the same security. Suppose the house was not worth 
more than the first advance of Maevius and the 50 aurei of Seius. If Seius paid 
Maevius the first advance and interest, he was entitled to hold the house, and pay 
himself before Maevius could claim the second advance of 40 aurei. (D. 20, 4, 20.) 


Exceptions to the rule of priority. 

The Romans had no registration of mortgages, either for 
moveable or immoveable property. But if a hypothec were 
made by a public deed— i. e ., sealed up in the presence of 
•witnesses and prepared by a notary ( tabellio ) —it had priority 
over hypothecs attested only by private documents. Leo 
gave the same privilege of priority to a private writing 
signed by three good and respectable witnesses (C. 8, 18, 
11); and Justinian continued and confirmed the privilege. 
(Nov. 73, 1.) But in certain cases priority in time was post¬ 
poned to other considerations. 

1. The Imperial Exchequer ( Fiscus ) came before all creditors 
for arrears of fines. (C. 4, 46, 1.) 

2. If money was advanced to buy office (militia), expressly 
on the condition of obtaining priority, the loan obtained priority. 
(Nov. 9, 7, 4.) 

3. A married woman has the first preference in suing for the 
recovery of her dos , but she has no preference in respect of the 
donatio ante nuptias. (C. 8, 18, 12, pr., 2.) 

We have also given her an implied mortgage ( hypotheca ) ; and further, we 
have held that she is to be preferred to other mortgagees, but only when 
she is trying in person to recover her dower. It is forethought for her alone 
that has led us to.bring in this rule. (J. 4, 6, 29.) 

4- An advance of money on the security of any house or 
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property, for the purpose of preserving it from destruction, 
ranks next in order of preference. (D, 20, 4, 5.) 

Other privileged hypothecs rank according to their priority 
in time, but are preferred to all non-privileged hypothecs. 

1°. The hypothec of pupils over property bought by their 
tutors with their money. (D. 20, 4, 7, pr.; C. 7, 8, 6.) 

2°. The hypothec of one that advances money, or pays for 
the rebuilding of a house, on that house. (D. 42, 5, 24, 1.) 

3°. The hypothec that one has over a thing bought with his 
money, if he has specially bargained for it at the sale. (C. 8, 
!8, 7.) 

Other hypothecs took the rank determined by their order in 
time; and it need hardly be added, that all secured creditors 
were preferred to those that were not secured by pledge or 
hypothec. (C. 8, 18, 9.) 

Investitive Facts. 

A. Modes of Creating a Hypothec. 

(a.) By agreement between debtor and creditor. 

I. Simple agreement (nuda conventio), without any formality, 
without writing, and without delivery of possession. (D. 13, 
7, 1, pr.) This was strictly hypotheca. The precise words are 
immaterial, provided they disclose an undertaking that anything 
shall be hypothecated to secure the performance of any obliga¬ 
tion. (D. 20, 1, 4.) Thus, a person in his absence might 
hypothecate his property by letter. (I). 20, 1, 23, 1.) The 
agreement was generally in writing, but that was not essential. 
(C. 8, 14, 12.) 

II. Simple agreement, with delivery of possession to the 

creditor (pignus ). (I). 13, 7, 1, pr.) 

III. By last will. If the debt is in existence, the hypothec 
dates from the death of testator; if not, then from the exist¬ 
ence of the debt. (D. 13, 7, 26; D. 34, 1, 2.) 

(b.) By operation of law (tacita hypotheca ). 

Certain persons in respect of certain debts were invested by 
special enactments with a hypothec over the whole or particular 
parts of the property of their debtors. We may divide those 
cases into two groups, according as the creditor had a hypothec 
over all the property of his debtor, or over particular things 
only. 

(a.) Implied hypothec over all the property of the debtor. 

1. The hypothec of the Exchequer ( Fiscus) extended to all 
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the property of its debtors, and even of the sums due to them 
(nomina ) if they were ascertained and undisputed ( liquida ), 
whether the debt was for taxes or contract. (D. 49, 14, 46, 
3; C. 8, 15, 1; C. 8, 15, 2; C. 4, 15, 3.) 

2. The husband had a hypothec for the dos 7 if he were evicted 
from the dotal property. (C. 5, 13, 1, 1.) 

3u A 75 he or her heirs had a hypothec over the husband’s 
property for the ^restitution of her dos. (C. 5, 13, 1, 1.) 

4. Pupils and minors had a hypothec over the property of 
tutors and curators, as security against maladministration. 
(C. 5, 37, 20.) 

5. So children under potestas over the property of their father, 
in respect of the property coming to them on the mother’s side 
(bona rnaterna). (C. 5, 7, 8; C. 6, 61, 6, 4.) 

6. So also legatees and Jidei commissarii over the property of 
the deceased, in security for the payment of their legacy or 
trusts. (C. 6, 43, 1; C. 6, 43, 3; Nov. 108, 2.) , 

(/3.) Implied hypothec over specified property of the debtor. 

1. The most important instance was Urban Hypothec. This 
was an implied hypothec that the landlord had over the furniture 
in the house hired from him, as security for the rent, and all 
other claims that he might have against his tenant (inguilinus) 
arising out of the contract of letting. (D. 13, 7, 11, 5; D. 20, 
2, 4.) This hypothec was originally confined to Rome and its 
suburbs, and was extended to the provinces only by Justinian. 
(C. 8, 15, 7.) It applied to granaries ( horrea ), inns (< deversoria ), 
and threshing floors (areae), as well as to dwelling-houses, but 
not to farms (praedia rustica). (D. 20, 2, 1, 4; C. 8, 15, 5.) It 
did not cover all articles ever found on the premises, but only 
what (invecta et illata ) were brought for personal use in the house. 
(D. 20, 2, 7, 1; D. 20, 1, 32.) 

In one respect this implied hypothec was peculiar. It did not 
prevent the manumission of any of the household slaves (D. 20, 
2, 6), unless owing to arrears of rent steps had been taken to 
enforce the hypothec. (D. 20, 2, 9.) The proper mode was to 
send a public official to the premises to make an inventory, and 
put a mark on the property, after which the tenant could not 
deal with it. (D. 19, 2, 56; D. 47, 10, 20.) 

2; Rural Hypothec was of a very different nature, and 
could not be made of the same extent a h urban hypothec, 
except by special agreement. (C. 4, 65, 5.) But the landlord 
had an implied hypothec over the crops (fructus ). (D. 20, 2, 
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7, pr.) The hypothec attaches to the crop ( fructus ) from the 
moment it is gathered. 

3. A person that lent money expressly to rebuild a house, or 

paid the cost of rebuilding, had an implied hypothec over the 
house. (D. 20, 2, 1.) ♦ 

4. Pupils have a special hypothec over property bought by 
their tutors with their money. (D. 27, 9, 3; C. 7, 8, 6.) 
Justinian gave members of the corporation of bankers (colle¬ 
gium argentariorum) a special mortgage on immoveables, bought 
by their clients with money advanced by them. (Nov. 
136, 3.) But generally, a person with whoso money anything 
was bought had no hypothec over it, unless by express 
agreement. (C. 8, 14, 17.) 

B. In respect of what Obligations could a Hypothec be con¬ 
tracted ? 

Generally, it may be said, every obligation (jus in personam) 
could be reinforced by hypothecation, whether it were con¬ 
ditional or unconditional, and whether past, present, or future. 
(D. 20, 1, 5.) The obligation might be one that could not be 
given effect to by any action (naturalis obligatio ), (D. 20, 1, 5), 
unless where the result would have been to evade a positive 
law, such as the Senatus Consultum Macedonianum or Senatus 
Consulturn Velleiannrn. (D. 20, 3, 2.) The person that gives 
the hypothec need not be the debtor; any one may give a 
hypothec over his own property for an obligation incurred by 
another, whether that obligation was or was not incurred on 
his behalf. (D. 20, 1, 5, 2; I). 13, 7, 9, 1.) 

C. What Rights may or may not be hypothecated. 

The general rule was that whatever could be sold could be 
hypothecated, and what could not be sold could not be 
hypothecated. (D. 20, 3, 1, 2; D. 20, 1, 24.) Hence freemen, 
or res divini juris , could no more be hypothecated than sold. 
(C. 8, 17, 3; C. 8, 17, 6.) Also one that had a power of sale, 
although not owner, as a tutor or procurator, could hypothecate. 
(D. 13, 7, 11, 7; D. 20, 1, 11.) 

What accedes to anything hypothecated falls under the 
hypothec, and is added to the security of the creditor. The 
creditor has thus the same rights over the children of a female 
slave as he has over the slave herself. (C. 8, 25, 1; D. 20, 1, 
29, 1.) So a house built on hypothecated land is subject to the 
hypothec. (D. 13, 7, 21.) 

s 
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Divestitive Facts. 

I. By the extinction of the obligation to secure which the 
hypothec was created. The obligation must be wholly ex¬ 
tinguished before any portion of the hypothecated property 
can be'reclaimed. (D. 20, 1, 19; D. 13, 7, 8; C. 8, 13, 1.) 
The creditor, as has been observed, could retain the property 
until all his expenses were paid (D. 20, 6, 1), and interest, if 
such had been included in the agreement. (D. 2Q, 1, 13, 6.) If 
the creditor refused payment, then by a proper tender of the 
amount due, i.e. by offering the money deposited in a sealed bag 
( deponere consignation), the hypothec was released. (C. 8, 25, 2.) 

II. By sale of the property hypothecated. Sale extinguishes 
the hypothec, but does not release the debtor, except in so far 
as the amount obtained sufficed. (I). 12, 1, 28.) 

III. By voluntary release of the things hypothecated (remissio 
pignoris ). A release of the creditor might be either express 
or implied. It was given by implication in numerous ways, 

1. By accepting some other security; thus by agreeing that a 
surety should be taken instead of the pledge. (D. 20, 6, 5, 2.) 
If a landlord took a surety for the rent due by his tenant, 
he was held as giving up his implied hypothec over the produce 
of the farm. (D. 20, 6, 14.) 

2. By consenting to the sale of the thing hypothecated (D. 
50,17,158),' unless the hypothec was expressly reserved. (D. 20, 
6, 4. 1.) Subscribing the deed of sale, if the creditor knew 
what it was, afforded conclusive proof of his consent. (D. 20, 
6, 9, 1.) The mere fact, however, of his knowing that the 
debtor sold the thing, did not show that the creditor consented 
(D. 20, 6, 8, 15), unless the sale had been duly advertised, and 
had taken place with his knowledge and without any objection; 
in which case his consent was presumed. (C. 8, 26, 6.) 

Illustrations . 

A creditor consents to the sale of a hypothec, if it brought 10 aurei. The debtor 
sold it for 5 aurei . As the terms of the consent were not complied with, the 
hypothec is not lost. On the other hand, if the creditor consents to Bell it for 5 aurei , 
and it brought 10, the sale is final, and the hypothec at an end. (D. 20, 6, 8, 14.) 
If the consent was to a sale within a year, and the thing was sold after the year, the 
hypothec remained. (D. 20, 6, 8, 18.) 

A thing is pledged to Sempronius, and afterwards to Titius. With the consent of 
Sempronius it is then pledged to Marcus. By this Sempronius loses his hypothec, and 
if Marcus did not specially bargain to take his place, Titius has priority to him. (D. 
20, 6, 12.) But it is really more a question of fact than of law. Did Sempronius 
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intend to give up his hypothec, and did not Marcus intend to take his place ? That 
is the question to be settled by the evidence in each particular case. (D. 20, 4,12, 4.) 

3. - Byreturning the title-deeds of the property. (C. 8, 26, 7.) 

4. By returning the thing pledged to the debtor, not merely 
for his use during the pleasure of the creditor ( precario ), but 
with the intention of releasing the pledge. (C. 8, 26, 9.) 

IV. By merger ( confusio). The hypothec is at an end when 
the debtor becomes the heir of the creditor, or the creditor 
acquires the ownership of the thing by purchase or otherwise. 
(D. 20, 6, 9, pr.) 

Illustration. 

Titius, the Itona fide possessor of Stichun, pledges him to Maevius, ami Maevius 
gives Titius the temporary use of the slave. Then Gains, the true owner, dies, 
leaving Maevius his heir. The hypothecation is at an end, and only the holding at 
will [precario) exists. (I). 13, 7, 29.) 

V. Destruction of the thing hypothecated. If the thing 
pledged perishes, necessarily all rights in respect of it are at 
an end. (D. 20, 6, 8.) But the hypothec of raw material was 
considered to be terminated if that material was converted 
into a manufactured article; and hence it was usual to insert 
words to cover the event of specification (guaeque ex silva facta 
natave sunt). (D. 13, 7, 18, 3.) But a mere change in a thing 
( mutatio rei) did not terminate the hypothec. If a house were 
removed, the ground was still subject to the hypothec (D. 20, 
1, 29, 2); or if uncultivated ground were made a vineyard or 
built upon. (D. 20, 11, 16, 2.) 

VI. Prescription. The right in rem of the creditor was lost 
if the thing mortgaged were possessed bona fide by any one 
(other than the debtor or his heir) for the usual period of ten 
or twenty years. (C. 7, 36, 1; C. 7, 36, 2.) 

Remedies. 

a. In respect of Rights in rem of Creditor. 

1. To obtain possession of the thing hypothecated. 

The actio Serviana (and also the quasi-Serviana , called also hypothccaria, 
for enforcing mortgages), owes its existence to the Praetor’s jurisdiction. By 
the actio Serviana a man tries a suit as to the goods of a cotonus (tenant- 
' farmer) that are held by him as a pledge for the rent of the lands. By the 
quasi-Serviana again, creditors follow up their pledges or mortgages. (J. 4, 
6,7-) 

1. This action was in rem for the recovery of the thing hypothecated from the 
debtor, or from any third person having possession of it. (C. 4,10,14.) 
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2. Like other actions in rcm t it may be brought by the heirs of the creditor. 
(T>. 13, 7, 11, 4.) 

3. When the defendant is the debtor, he cannot require the creditor first to sue 
himself or the sureties for the debt (C. 8, 14, 24); but when another had possession, 
he could, under the later legislation of Justinian, require the creditor to proceed first 
against the debtor and his sureties (beneficium ordinis a . excuaaionia). (Nov. 4, 2.) 

4. Prescription (negative). This action could be brought against mala, fide 
possessors up to thirty years (C. 7, 39, 7, pr.), and prior to A.D. 525, against the 
debtor and his heirs for ever. In favour of the latter, however, Justinua limited the 
Actio quasi-Serviana to forty years. (C. 7, 39, 71,1.) 

TI. Possessory remedies. 

1. Interdicts for retaining and recovering possession. 

2. fnterdictum Salvianum and Q uas i- Sat nan. u in , for acquiring possession. These 
interdicts correspond precisely to the actio Scrriana and quasi-Serviana. They tested 
the question of possession as the other did of right. The Salvianum was given to the 
landlord, the qua si-Sal ri an am to any creditor. At first the remedy was confined to 
the debtor, and the interdict could not be brought against a third party, as when the 
debtor had sold the thing. (C. S, 9, 1.) But it seems that even against a purchaser 
from a debtor, a utile intei’dictum could be brought. (D. 43, 32, 1, pr.) If there 
are two creditors having a right to the pledge, the proper remedy is the action, not the 
interdict. (D. 43, 32, 2.) 

n. Bights in personam. 

(a) Of the Debtor. Actio pifpieratitia directa. 

1. The object is to recover the thing pledged on payment of the debt, 

or, if it is sold, the surplus. 

2. It is brought by the debtor or his heirs against the creditor. 

3. The burden of proving the debt is on the creditor ; of the payment of 

it, on the debtor. ((5. 4, 24, 10.) 

4. Prescription. No prescription avails against the debtor or his heirs 
if they are ready to pay the debt. (C. 4, 24, 12.) 

(b) Of the creditor. Actio papieratitia contraria. 

The object is to enforce the duties owing by the debtor to the 
creditor. 
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Definition. 

1. DEFINITION per genus et differentiam. Contract belongs to 
the division of rights in personam , and not to the division of 
rights in rem; and it consists of those rights in personam that 
arise from the acts of individuals, and not of those that arise by- 
operation of law. A contract may be said to exist when one 
person voluntarily undertakes a duty or duties with the inten¬ 
tion of thereby creating in favour of another a right or rights 
in personam . Rights arising from contract are therefore, in the 
first place, to be distinguished from rights in rem . This con¬ 
trast is sometimes expressed in the Roman Law by the term 
“ obligation “ The essence of an obligation says Paul, “ does 
not consist in this, that it makes a thing ours, or a servitude 
ours, but that it binds another to give something to us or do 
something for us.” 1 Contract, therefore, is in the class of 
“ obligationesn 

The distinction between rights in rem and rights in personam 
has been already fully illustrated. 

Rights in personam are divided into two classes—Contract 
and Quasi-contract. In the case of quasi-contract the person 
undertaking a duty either does not act voluntarily, or acts 
voluntarily, but without any intention of thereby creating a 
right in personam in favour of another. 

1 " Obligationum substantia non in to consistitut aliquod corpus nostrum ant servitutem 
nostram faciat sed ut alium nobis obstrinjat ad dandum aliquid vel faciendum vtl 
praestandum,” (D. 44, 7, 3.) 
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Illustrations . 

Titius gave Gams- 20 aurei upon an agreement that Gaius would return that amount 
at the end of a month. Titius has a right in personam to 20 aurei at the end of that 
period ; and this is a contract,'because Gaius accepts the money with the intention of 
creating this right in favour of Titius. 

Julius gives Maevius 20 aurei under the false impression that he owes him that 
sum. Maevius is bound to return the money; but as this duty is not voluntarily 
undertaken by him, but imposed upon him irrespective of his will, his obligation falls 
under the class of quasi-contract. (J. 3, 15, 1; J. 3, 28, 6.) 

Titius requests Gaius to watch his house during his absence from home. Gaius 
does so. The relation between Gaius and Titius is one of contract. 

Julius goes away from home, leaving no one to look after his house. Bad weather 
comes on, and Maevius, to prevent the house being spoiled, enters and takes charge of 
it. Maevius acquires rights in personam against Julius, but as it is without the know¬ 
ledge or consent of Julius, they belong to the head of quasi-contract. (J. 3, 28, 1.) 

Stichus, in consideration of being manumitted, promises, in the customary way, to 
work for his master two days in every week. This is a contract, because the duty is 
voluntarily undertaken by Stichus, with the intention of giving hiB master a right to a 
portion of his services after manumission. 

Sempronius manumits his slave Stichus. Sempronius falls into poverty, but Stichus 
prospers and amasses wealth. Sempronius has a right of maintenance from Stichus. 
Inasmuch, however, as this right does not arise from any promise of Stichus, but 
belongs to Sempronius in consequence of the manumission, it is of the nature of quasi¬ 
contract. 

Titius, being compelled to go abroad, leaves an imbecile son in the charge of Gaius, 
who, as a recompense for his trouble, is allowed to take the rents of a farm. ■ This is 
a case of contract. 

Julius by will appoints Maevius tutor to his son. Maevius, having no legal ground 
of exemption, is compelled to accept the office. The rights of the boii as against - 
Maevius arise not from contract, but from quasi-contract. (J. 3, 28, 2.) 

Julius in his Will said : “ I give and bequeath my slave Stichus to Maevius.” This 
is a direct bequest of the ownership, and therefore Maevius has a right in rem in 
respect of Stichus. 

Julius in his Will said : “ I charge my heir Sempronius to give my house at Capua 
to Maevius, and keep it in repair.” This gives Maevius a right in personam in respect 
pf the house and repairs ; but as Sempronius is bound, not by his own will, but by 
the directions of Julius, the right of Maevius arises from quasi-contract. 
(J. 3, 28, 5.) 

2. Analytical definition. The following is the definition 
given in the Indian Code. (Act No. IX. of 1872, § 2.) 

When one person signifies to another his willingness to do 
or to abstain from doing anything, with a view to obtaining 
the assent of that other to such act or abstinence, he is said to 
make a proposal. 

When the person to whom the proposal is made signifies his 
assent thereto, the proposal is said to be accepted. A proposal 
when accepted becomes a promise. 

Every promise and every set of promises forming the con¬ 
sideration for each other is an agreement. 
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An agreement enforceable by law is a contract. 1 
The Institutes contain no definition of contractus nearer than 
the following definition of u obligation 

Let us now pass to obligations. Obligatio is a legal bond that ties us 
down so that we must needs do something, according to the laws of our 
State. 0- 3, i3>pr-) 2 

Adstrinyimur —“we are bound.” An obligation ia something that binds a specified 
person or persons. This is an essential element of a right in personam. 

Alicujus solvendae rei —Elsewhere the place of the word solvere is taken by three 
words— dare , facere, praestare. Solvere was perhaps intended to be substituted as a 
generio term for those three words ; but if so, the selection was not happy. It leads 
almost inevitably to the tautological language of Tlieophilus (xara/3aX?/v ro 
£‘7TO<psi\6fJj£V(iv') 1 to pay a debt, thus introducing in the definition the very word to be 
defined. Moreover, solvere is a technical term in the Roman Law, designating one 
particular mode of terminating an obligation (solutio) ; and it is not well to describe 
the general object of obligation by a word employed usually for a specific divestitive 
fact. The intention of the Institutes doubtless is to describe in the most general lan¬ 
guage the objectB of an obligation, and these are either acts or forbearances. The 
sphere of obligations cannot be made narrower. For an obligation or jus in personam 
differs from jus in rent in this respect, that the duties corresponding to it may be, and 
most commonly are, positive, whereas rights in rem imply duties that are wholly 
negative, consisting wholly of forbearances. 

The expressions dare, facere, jjracslare, giveu by Paul (D. 44, 7, 3), are taken from 
the forms of actions in Roman procedure. An action in personam was an action to 
enforce a jus in personam (leaving delicts out of account), and the intentio of the 
formula stated that the defendant ought to give, do, or make good (dare, facere, 
praestarc). (G. 4, 2.) In some actions the word “give ” alone was used (si paret eos 
dare oportere) (G. 4, 41); in others, both to “give” and to “do” (quid']aid paret 
Numerium Neyidium Aido Ayerio dare, facerc, oportere) (G. 4, 47) ; while in other cases 
praestare seems to have been employed. 

Dare has two different meanings. (1.) In its strictest technical sense it means 
to convey property so as to make the receiver a true owner. 3 This was the 
meaning ascribed to it when used in the ancient, formal contract of stipulatio . (D. 

45, 1, 75, 10.) (2.) Often, however, dare signifies that the possession of the thing 

merely, and not the ownership, must be delivered. The obligation of a seller, in the 
contract of sale, was only to deliver the thing, not to make a good title to it. These 
two meanings coincide with the distinction between dominium and possessio. 

Facere is a general term, often including dare. (D. 50, 16, 218. ) 4 It is even used 

1 Conventio is nearly equivalent to “ agreement ” in the above definition. (D. 2, 
li , 1, 3.) 

Contractus is a convcntm enforceable by law ; hut some conventioncs enforceable by 
law were called pacta leyitima , or pacta praetor ia. 

Pactum or Pactio is any agreement other than contractus. 

PoUicitatio is a proposal not accepted—as, for example, a vow. (D. 50, 12, 3.) 

* Obligatio est juris vinculum , quo necessitate adstrinyimur alicujus solvendae rei , 
secundum nostrae civitatis jura. 

* Non videntur data , quae eo tempore quo dantur accipientis non fiunt. (T). 50, 17, 
167.) 

4 Verbum facere omnern omninofaciendicausam amplectitur dandi, solvendi , numerandi , 
judicandi, ambulandi. 
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when dare would Beem to be the better word, as when one is obliged to give up a 
thing deposited with one for safe keeping. (D. 50, 16, 175.) In the formulae, when 
a definite sum was demanded, dare seems alone to have been used ; when a sum not 
ascertained was demanded, thqp facere was added. An obligation may be not to do 
( non facere). The most common example is when a person undertakes not to sue for 
a debt. (D. 45, 1, 75, 7.) 

Praestare does not occupy so distinguished a place in the foi'mulae. It is found, 
according to Savigny, in the formulae in actions for delicts, as signifying to make good 
any damage or loss. Von Vangerow suggests that it was the word employed in a 
certain kind of equitable actions (actiones in factum pradscript is verbis), to which the 
words of the old foi'mulae did not apply. For the purpose, however, of the definition 
of obligation, it is tautological. All that is wanted is a term for acts and forbearances, 
and the best phraseology would have been to say that all obligations consist mfaciendo 
(acts), or in non faciendo (forbearances). 

The expressions already quoted exhaust all that is really essential to a definition, 
but there remain several phrases in the text too remarkable to be passed over without 
notice. 

Juris vinculum .—The nature of an obligation, as a tying of two persons together, 
is deeply fixed in Roman Law. It is implied in the old contract of nexum . 

Necessitate. —This means that it has not been left to the free choice of the promisor 
whether he will do what has been agreed upon or not. A debtor is one from whom 
money can be exacted against his will. 1 

Titius has sold a slave to Gaius, but on the understanding that either party may 
withdraw from the bargain. There is no obligation between them, as Titius is not 
bound to deliver the slave unless he pleases. (C. 4, 38, 18.) 

Titius sold a slave to Gaius subject to the condition that the slave's accounts should 
be satisfactory (si rat iones domini computasset arbitrio). If this were understood to 
mean to the satisfaction of the arbitrary will of the master, there was no obligation; but 
the jurists held that the meaning was, if the accounts would satisfy a just man (arbitrio 
boni viri)y and if the accounts were such as ought to be accepted, the sale was valid ; 
otherwise not. (D. 18, 1, 7, pr.) 

Nataralis obligatio. —An agreement that could not be enforced by action, but was 
not in other respects destitute of legal effect, was a naturalis obligatio . The special 
importance of such agreements in the Roman Law was due to the manner of its 
development. The law of contract, like the other departments of Roman Law, seems 
to have had originally a narrow basis. The steps by which it was widened will here¬ 
after be stated; but after ail the innovations of Praetors and Emperors, there 
remained a considerable number of agreements, even in the time of Justinian, quite 
meriting legal recognition, but for which no action waB provided. With regard to 
them a middle course was adopted. The agreement could be used as a defence, or as 
a basis for other agreements enforceable by action. Numerous instances will occur 
in the course of the exposition : it will suffice at this stage simply to enumerate the 
legal effects of a naturalis obligatio. 

1. If anything due by a simple naturalis obligatio were voluntarily paid by the 
debtor, he could not demand it back by the condictio indebiti , on the allegation that it 
was not due. (See Div. II. Condictio Indebiti.) 

2. Although no action could be brought upon a naturalis obligatio , yet it could be 
used as a set-off. (Book IV. Proceedings injure . Formula System.) 

3. A naturalis obligatio could be the basis of an accessory contract. (See Acces¬ 
sory Contracts, postea.) 

4. A naturalis obligatio sufficed to support a mortgage. (See p. 273.) 


1 Debitor is intettigitur a quo invito exigi pecunia potest. (D. 53, 16, 108.) 
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In those cases the surety could be sued, and the rights of mortgage enforced, 
although the original debtor could not be sued. 

5. A natural!* obligatio could be the foundation of a novatio . (See Subdiv. II. 
Transvestitive Facts.) • 

Reus, Creditor, Debitor. 

The word “obligatio ** applies equally to both the parties—to him that enjoys the 
right as well as to him that is subject to the duty ; thus we find such language as 
acquiring an obligation. (D. 45, 1, 126, 2 ; D. 23, 3, 46, pr.) In modern times, 
however, the tendency has been to confine “ obligatio ” to the side of the debtor, and 
to speak of the creditor's interest as jus or right. In the English language, obligation 
has the one-sided meaning, and applies exclusively to the debtor. 

Agreeably to this use of obligatio , we find that originally there was only one name 
(reus) for the promiser and the person to whom the promise was made. This term 
indicated the plaintiff and defendant in an action, making no distinction between them. 
(Fest. v. Reus, p. 273.) Afterwards “actor” came into general use for the plaintiff, 
“reus” continuing to designate the defendant. In like manner reus , as the name of 
a party to an obligation, was qualified. Reus promittendo or promittendi was the name 
of the promiser, the person subject to the duty ; reus stipulando or stipulandi was the 
name of the stipulator , the person to whom the promise was made, and who had the 
jus in personam. (FeBtus v. Reus , p. 273 ; D. 45, 2, 1.) 

Creditor and Debitor. —These terms were at first confined to the case of loans 
(pecunia credita) ; but the necessity for finding suitable names for the parties to an 
obligation caused them to be extended. A creditor , therefore, became every person 
that could compel the performance of an obligation: a debitor , every person that could 
be compelled to perform an obligation. (D. 5, 1, 20 ; D. 50, 16, 11; D. 50, 16, 10 ; 
D. 50, 16, 108.) Hence a person to whom a wrong (delict) has been done is a creditor 
for damages or a penalty against the wrongdoer, who, in like manner, is a debitor. In 
the case of naturales obligationes , by a still further extension, the same words were 
employed in the same relative sense. (D. 46,1,16, 4.) 

Arrangement op the Subject. 

Of all obligationes the chief division is into two kinds; Civil and Prae¬ 
torian. The Civil are either established by statute, or at all events recog¬ 
nised by the jus civile : the Praetorian are established by the Praetor in the 
exercise of his jurisdiction, and are also called honorariac. (J. 3, 13. i.). 

This distinction does not form the basis of any classification, but it runs through¬ 
out the whole Roman civil law. 

Of obligationes, the chief division is into two kinds. For every obligatio 
arises either from contract or from delict. (G. 3, 88.) 

Obligationes are next divided into four kinds,—from contract or from 
quasi-contract; from delict or from quasi-delict. (J. 3, 13, 2.) 

This division has been criticised at length in the introduction, and rejected. Delict 
and quasi-delict are violations of rightB in rem , and have been already described in their 
place; contract and quasi-contract constitute the two divisions of the clasB of rights 
in jpersonam . 

And first let us look at those that arise from contract. Of these there arc 
four kinds. For contracts are made by acts (re), by words, by writing, or 
by consent. (J. 3, 13, 2 ; G. 3, 89.) 

The classification of contracts given by Gaius and Justinian is based upon the 
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merest external characteristics, and fails altogether to indicate the juridical foundations 
of the contracts. Thus “ consent ” is named as the distinctive mark of one class of con¬ 
tracts ; but in every contract there must be consent. There is also something more, 
and it is that something more that distinguishes one class from another. Thus, in formal 
contracts, the consent must be given in the form prescribed by law; in equitable 
contracts, in addition to consent, there must be performance by one of the parties; 
. lastly, in the contracts said to be based on mere consent, ail additional essential 
element was a valuable consideration. 

An adequate discussion of this subject cannot, however, be attempted until fjbe 
several contracts have been examined and described. But it is expedient in some 
slight degree to alter the order in which the several classes are taken. 

First Part.—Only One Creditor and One Debtor. 

First, Formal, Contracts. —This group includes perhaps the most ancient contracts 
of the Homan Law, and ought therefore to be taken first. It consists of those con¬ 
tracts whose investitive fact is a certain, more or less elaborate form. It includes two 
of the groups enumerated by Cams and Justinian ; namely, the contracts made by 
words, and those made by writing. 

Second, Equitable Contracts. —These are of exclusively Praetorian origin, as the 
former belong entirely to the jus civile . It consists of the contracts made by acts or 
performance (ex re), and one of the contracts (Mandalum) included in the next group 
by the Institutes. 

Third, Contracts for Valuable Consideration.- This is the group erroneously 
described by Gaius and J ustinian as based upon consent merely. 

Fourth, History of the Homan contracts, with an argument for the classification 
above set forth. 

Fifth, Equitable contracts omitted by Justinian. 

Sixth, Contracts for valuable consideration omitted by Justinian. 

Second Part. Correahty.—More than one Creditor or Debtor. 

Third Part.—Accessory Contracts. 

This concludes the First Subdivision. 

The Second Subdivision contains a statement of what is common to the several 
contracts, An examination of the special contracts shows that while they differ in 
their remedies, and rights, and duties, as well as the investitive facts, they agree in 
much that concerns the investitive, transvestitive, and divestive facts. It is con¬ 
venient, therefore, after considering what is peculiar to each contract, to treat of the 
rules applicable to all contracts. 


SUBDIVISION I. 

First Part.—Only One Creditor and One Debtor. 
First,— FORMAL CONTRACTS. 
l.—NEXUM. 

t 

The solemn transaction per aes et libram, which in its applica-' 
tion to slavery, patpia potestaa , manus , and ownership, has been 
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already discussed, is found to occur in contract, and also in 
wills; so that there is no department of the substantive law in 
which it fails to occupy a conspicuous place. The fact is cer¬ 
tainly noteworthy,—that by one single ceremony, although 
doubtless not with the same words, a man obtained a wife, 
bought his slaves, emancipated his children or delivered them 
up in bondage for their transgressions, gave away or acquired 
land, made contracts, and finally regulated the devolution of his 
property to his successors. But of all the uses of the form per 
aes et libram , that concerning contract is the one, not certainly 
of the least interest, but of which least is known. It is an 
undoubted fact that a right in personam could be created per aes 
et libram , but in what manner, and subject to what limitations, 
the sources do not enable us to say. Yarro and Festus have 
preserved evidence of the bare fact, and Gains, who gives us 
some information in respect of the divestitive facts of nexum , says 
nothing as to the way in which a contract per aes et libram 
could be made, nor what were the restrictions placed upon that 
mode of creating contracts. From what Gaius says of a x’elease 
per aes et libram it may be confidently inferred that the nexum 
applied to something short of the class of fungible things. It 
applied undoubtedly to things that were dealt with by weight, 
also to things dealt with by number, if the amount was 
definite, but it was a moot point whether it applied to things 
that were dealt with neither by weight nor number, but by 
measure. (G. 3, 175.) 

II .—S TIPULA TIO . 

Definition. 

A contract made by words is formed by a question and an answer, when 
we stipulate that something shall be given us or done for us. The name 
stipulation is used, because stipulum y among the ancients, was a word 
meaning firm—itself, perhaps, derived from stipes . (J. 3, 15, pr.) 

' The derivation of u stipulatio 3 * given by Justinian is taken from Paul. (Paul, Sent. 
5, 7, 1.) Festus attributes it to stips (whence stipe ndium), a small coin. A third 
derivation is stated by Isidorus (Orig. 5, 24, 30), from stipuln, a rod. The theory of 
this derivation is, that it was customary in making a promise for the two parties to 
lay hold each of an end of a rod, and break it, so that by joining the broken ends 
together there would be evidence that some contract had passed between them. Such 
a usage is not unknown, but there does not appear to be any extrinsic evidence in 
support of it. The question of derivation is not altogether without interest historic¬ 
ally. The ancient name of the verbal contract, always called stipulatio by the jurists, 
seems to have been 1 ‘ sponrio,” and in the early history of the stipulation, * * spondeo ” was 
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the only word that could be employed with efficiency. Paul sayB that every stipulation 
was properly called aponaio. (D. 50, 16, 7.) 

The person that asked the question, and to whom the promise was made, was 
called stipulator, anciently reus ntipulandi or reus stipulando. 

The person that made the promise was called prormttor , anciently reus promittendi 
or reus promittendo. , 

1. The stipulation was a formal contract. A promise made 
in the form of question and answer had legal force: the same 
promise given without any previous interrogation did not 
create a legal obligation. 

2. The stipulation was not confined to particular transactions, 
such as buying and selling, or hiring, or the like, but was coexten¬ 
sive with the subject matter of contract. It was not so much a 
contract as a universal form by which any promise could be made 
binding in law. 

3. The stipulation was unilateral; that is, it imposed duties on 
the promiser, but none upon the person to whom the promise 
was made. It was therefore unsuitable to the case of reciprocal 
promises, where the promise of each party is the consideration 
for the promise of the other. Reciprocal promises could, how¬ 
ever, be made by two independent separate stipulations. 

4. The great utility of the stipulation is worthy of remark. 
No proof that any consideration was given for the promise need 
be given; the formal or solemn character of the promise was 
enough. At the same time, the interrogative form aroused the 
attention of the promiser; the question put showed very 
distinctly what he was to undertake, and his answer must be 
in precise language adopting the question. 

Rights and Duties. 

A. Duties of Promiser (reus promittendi)= Rights in personam 
of stipulator. 

Nothing can be simpler than the duty of the promiser; 
namely, to do or to give what he promised to do or to give. No 
more precise account can be given. The only questions that 
arose under this head were questions of interpretation. 

* 

Investitive Facts. 

At this stage it is necessary to state only so much of the 
investitive facts as are special to stipulation; not those that 
the stipulation shares in common with all other contracts. 

I. Form of stipulation, where only one thing is promised. 

I. What words may be used in a stipulation ? 
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The words formerly in traditional use were such as these : Do you under¬ 
take that it shall be given ? I undertake it (Dari spondes ? Spondeo). Do 
you promise ? I promise. Do you pledge your credit ? I pledge it (Fide- 
promittis? Fidepromitto). Do you become surety? I become surety 
(Fidejubes ? Fidejubeo). Will you give it ? I will give it. Will you do it ? 

I will do it. (J. 3, 15, i ; G. 3, 92.) 

But the obligation made by the words u Dari spondes f Spondeo ,” is peculiar 
to Roman citizens. The others belong to the Jus Ge?itium y and therefore hold 
good between all men, whether Roman citizens or aliens. And even though 
expressed in Greek, they hold good between Roman citizens if only they 
understand Greek; and conversely, though uttered in Latin, they hold good 
between aliens if only they understand Latin.. But the former is so peculiar 
to Roman citizens that it cannot properly be even translated into Greek, 
although it is said to be fashioned after a Greek phrase. (G. 3, 93.) 

Hence it is said that in one case an alien too can come under an 
obligation by using this word ; if, namely, our Emperor were to ask the ruler 
of some alien people about peace in this way, “ Do you undertake (spondes) 
that there shall be peace ? ” or were himself to be asked in the same way. 
But the saying is over subtle. For if the agreement is violated no action 
based on stipulation follows ; but redress is claimed by the law of war. (G. 

3» 94-) 

Now, a stipulation may be entered on in Greek, in Latin, or in any other 
tongue; for it makes no difference, if only both parties understand that 
tongue. Nor is it necessary that both should use the same tongue ; but it is 
quite enough if a suitable answer is given to the question. Moreover, two 
Greeks can contract in Latin ; but, formerly, the formal words given above 
were used. Afterwards, however, a constitution by Leo (469 a.d.) was passed, 
which took away all verbal formalities, and required only that both parties 
should know what was meant, and agree in their understanding of the con¬ 
tract, no matter what the words in which it was expressed. (J. 3, 15, 1.) 

That a dumb man can neither stipulate nor promise is plain ; and this is 
held to apply to a deaf man too ; for the stipulator ought to hear the words 
of the promisor, and the promiser the words of the stipulator. Hence it 
is clear that we are speaking not of a man that is very slow of hearing, but 
of one that cannot hear at all. (J. 3, 19, 7 ; G. 3, 105.) 

The answer must, however, always be in spoken language. Thus : 

S. Will you give ( dabis) ? P. Why not ( quidni) ? 

This is a good stipulation, but if the promiser had answered only by a sign or 
nod, it would not have been a stipulation at all. (D. 45, 1, 1, 2.) 

2. The question and answer ought to be consecutive; if any¬ 
thing intervene between them, there is no stipulation, (D. 
45, 1, 137, pr.) The parties also must necessarily be within 
hearing distance of each other, 

3. The question and answer must agree, but substantial 
agreement was enough, although the previous terms of the 
question were not repeated in the answer. (D, 45, 1, 12; D. 
45, 1, 137, pr.) An advance is to be remarked between the 
time of Gaius and Justinian. 
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Again, a stipulation is void if the question and answer do not agree; 
as when a man stipulates that you shall give ten aurei , and you promise five; 
or vice versa. It is void too if he makes a simple stipulation, and you 
promise conditionally, or vice versa; if only you expressly say so ; as when a 
man stipulates under a condition or for a particular day, and you answer, u I 
• undertake for to-day.” For if you were to answer only, “ I promise,” it would 
appear to be a briefly worded undertaking for the same day, or under the 
same condition ; since it is not necessary in answering to go again over every¬ 
thing that the stipulator has expressed. (J. 3, 19, 5 ; G. 3, 102.) 

Illustrations . 

Stipulator . Will you give me 100 aurei before the Kalends? 

Promittor. I will give you 100 aurei on the Idea.—This is void, because the pro¬ 
miser agrees to a longer time than is asked. (1). 45, 1, 1, 3.) 

S. Will you give me 10 a uni on the Kalends of January or February ? 

P. I promise. —This is good for February, but not for Januaiy. (D. 45, 1, 12.) 

S. W ill you give me Stichus or Pamphilua ? 

P. I will give you Stichus. This is void, because it makes a simple categorical 
instead of a disjunctive prom se. (D. 45, 1, 83, 2.) 

S . Will you give me 10 aurei f 

P. If my vessel arrives from Asia I will.- This is void. (J. 3,19, 5; D. 45,1, 1, 3.) 

I S. Will you give me 10 ? 

P. I will give you 20. 

S. Will you give me 20 ? 
p. I will give you 10. 

According to Justinian in the text, these promises are altogether void : but this 
decision conflicts with the text of the Digest. Generally the rule is laid down in 
regard to money, that the greater includes the less ; and therefore, if one promises 20, 
the promise is good for 10, if 10 was asked. (D. 50, 17, 110; D. 45, 1, 83, 3; D. 
45, 1, 1, 4.) 

S. Do you promise to give 10 or 5 ? 

P. I promise.—In this case, according to Pomponius, 6 will be due. (D. 45, 1, 12.) 

II. Form of stipulation when more than one thing is promised. 

Whenever several things are included in one stipulation, if the promiser 
answers simply, “ I undertake to give,” he is liable for all. But if he under¬ 
takes to give one of them, or several, then an obligation is contracted as 
regards those for which he has undertaken. For of the several stipulations 
only that one (or some) seem complete, since we ought to stipulate and to 
answer for each thing separately. (J. 3, 19, 18.) 

Illustrations . 

t S. Bo you promise to give Stichus and Pamphilua ? 

P. I promise Stichus.—This is held to be a good stipulation for Stichus. . (D. 45, 
1, 83, 4.) 

S. Do you promise Stichus ? 

P . I promise both Stichus and Pamphilus. This is also good for Stichus. The 
question and answer are regarded as crowding two stipulations into one ; and they 
are good so far as question and answer agree, bad in so far as they do not agree. 
<D. 45, 1, 1, 5.) 
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III. Written Stipulations. 

A stipulation was essentially an oral contract. Nevertheless, 
when writing became a general accomplishment, it was usual 
to make a written record of every important transaction; and 
such writings necessarily carried great weight with judges. 
Ultimately, a written stipulation carried with it two great 
• advantages: it fortified the two weak points of the stipulation. 
These weak points were (1) the necessity of proving the actual 
presence of the parties, and (2) of proving that the form of 
question and answer was observed. 

1. A stipulation in writing was conclusively presumed to have 
been made in the interrogative form. (Paul, Sent. 5, 7, 2; D. 
45, 1, 30; D. 45, 1, 134, 2; C. 8/38, 1.) 

If it is written in a legal document that a man has promised, this is held 
valid, just as if a question had first been put, and then he had answered. 
(J- 3 , 19 , 17 .) 

It seems that in agreements that were really not in the interrogative form, a 
custom grew up of affirming in writing that one put the question and the other the 
answer ( Rogavit Titius spopondit Maevius) ; and it was held that upon such an agree¬ 
ment an action ex xtipidatu could be brought, unless it was clearly proved to have 
been the intention of the parties that no stipulation should exist. (I). 2, 14, 7, 12.) 

2. A stipulation in writing affords an almost conclusive presumption that the 
parties were both present. (C. 8, 38, 14.) 

Again, an obligation made by words is void if formed between persons 
not present. But this furnished matter for lawsuits to contentious men who 
some time after perhaps denied such allegations, and contended that cither 
they or their opponents were not present. A constitution of ours, therefore, 
written to the advocates of Csesarea, was brought in to quicken the decision 
in such suits. By it we have provided that all such writings as bear on their 
face that the parties were present, are in any case to be believed, unless the 
party that employs such audacious allegations can show by the fhost un¬ 
questionable proofs, either in writing or by competent witnesses, that the 
whole of that day on which the document was drawn up either he or his 
opponent was elsewhere. (J. 3, 19, 12.) 

.Remedy. 

From this two actions proceed ; a condictio if the stipulation is definite, 
an actio ex stipulatu if it is indefinite. (J. 3, 15, pr.) 

1. The condictio, here referred to, has a history elsewhere to be described. It was 
introduced (or profoundly modified) by the lex Silia (b.c. 243 or 248), for the recovery 
of specific sums of money. A few years later (circ. u.c. 233) it was extended by the 
lex Calpumia to the recovery of any specific thing. At a subsequent period, it was 
still further enlarged to include indeterminate objects ; i. e. , where the plaintiff did not 
demand a specific sum or thing, but in general terms “ whatever the defendant ought 
to do or give ” (quidquid parti darefacere oportere). When the object was specific, the 

T 
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action was called condictio certi ; when not specific, condictio incerti. Sometimes the 
latter was called actio ex stipvlatu, as in the text. 

2. When the claim is indeterminate, the measure of damages is the loss sustained' 
by the plaintiff in consequenqe of the breach of the contract ( quanti actoris intersit ). 
(D. 45, 1,113,1.) Of course, when a definite sum has been promised, that is the 
measure of damages. The time selected for the purpose of estimating the damages, 
was the last moment that was fixed for the performance of the promise (D. 42,1, 11) ; 
and if no time were fixed, then the litis contestatio. The defendant had a right to 
perform his promise up to the litis contestatio, but if he performed it after that, was 
nevertheless condemned as if he had not. (D. 45, 1, 84.) 

Application of Stipulations. 

The stipulation was greatly resorted to as a convenient mode 
of making contracts by private individuals; but it was also 
extensively employed in judicial processes. This use of stipula¬ 
tions is worthy of notice. The Praetor, for example, instead of 
giving an order that a person should be responsible, if by the 
fall of his house his neighbour’s property was injured, called 
upon the owner of the ruinous premises to promise that he 
would be responsible for any damage that might result. This 
procedure seems, at first sight, strange. Whether by the direct 
or by the circuitous process, the free will of the person bound 
was equally disregarded. He was no more at liberty to refuse 
to promise to be responsible, than he waB to deny such respon¬ 
sibility if it were directly imposed upon him. But it is much 
easier to get a man to promise not to do some particular thing, 
than, when it is done, to acknowledge it to be wrong, or to give 
compensation. The real meaning of the institution of judicial 
stipulation is—the weakness of the executive. The sovereign 
goes so far as to make his subjects promise not to misbehave, 
but he is not strong enough to punish them for acts that they 
have not by implication themselves condemned. 

Some stipulations are judiciales y some Praetorian ; some are due to con¬ 
vention, and others are common, being Praetorian ‘ as well as judicialef. 

(J- 3 > # i 8, pr.) 

Stipulations due to convention arise by agreement between the two parties; 
that is, neither by order of the judex nor by order of the Praetor, but*by 
agreement of those that make the contract. Of these there are as many 
kinds (I may almost say) as there are of objects of contracts. (J. 3. 18, 3.) 

Judicial stipulations are really not contracts at all; they observe the formB but not 
the spirit of contract. (D. 45, 1, 52.) 

Praetorian stipulations proceed from the simple duty of the Praetor ; as, 
for instance, stipulations against doing threatened damage or for the payment 
of legacies. The term Praetorian ought to be taken so as to include those due 
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to the Aediles; for these too come from a magistrate’s jurisdiction. (J. 3, 

18, 2.) 

1. Stipulate Damni Infecti. —The object of this procedure, of which the stipulation 
was only a preliminary and not indispensable step, was to secure compensation for 
damage that might be done by a house falling down, or by any work or construction upon 
any land, public or private. (D. 39, 2, 19, 1.) The grant or refusal of the stipulation 
was entirely in the discretion of the Praetor, who paid regard to the probable injury that 
might be occasioned, and not to the question whether the petitioner was strictly a neigh¬ 
bour or net. (D. 39, 2, 13, 3.) If the threatened damage arises from anything on a 
man’s own land, or on which he has a servitude, it is enough if he promises by stipulation; 
he need not give security ; but if the damage is threatened by the act of a person not 
owner or bona fide possessor, he must also give sureties. (D. 39, 2, 30, 1 ; D. 39, 2, 
13, pr.) The stipulation was usually made for a certain length of time, so that if no 
damage occurred within that time the promiser would bo free. It was not considered 
fair that a promise of this kind should hang indefinitely over a man’fl head. (D. 39, 
2, 13, 15.) But at the end of that time it could be renewed, if the Praetor thought 
fit. (D. 39, 2, 15, pr.) 

A peculiarity of this judicial stipulation was that it availed not only against the 
promiser and his heirs (like contracts generally), but against every one that succeeded 
him in the ownership of the property in respect of which the stipulation was made. 
(D. 39, 2, 18, 16.) If the owner refused to make the stipulation, the jjetitioner was 
put in possession, that is, had custody only (nuda cusfadia) (D. 39, 2, 15, 20) ; but 
after a time he could apply for possession (possiderc), such as would ripen by usucapio 
into ownership. (D. 39, 2, 15, 21.) 

2. Stipulatio ler/atorum xervandorum mum (for security of legacies). 

This was a procedure analogous to the former. An heir that was bound to pay a 
legacy at a future day was compelled to promise by stipulation that he would meet 
the claim when due, and also to give sureties; if he could not or would not, the 
legatee was put in possession. (D. 36, 3, 1, 2.) 

Slipulattones judicialcs are those alone that proceed merely from the duty 
of a judex; as the giving security against fraud, or to follow up a slave that 
has taken to flight, or to restore his price. (J. 3, 18, 1.) 

1. Stipulatio de dolo. —When a bona fide possessor was sued by the real owner, he 
was obliged, say in the ease of a slave, to promise that he would not wilfully hurt the 
slave ; more especially if, after the suit began, the period of usucapio elapsed, and the 
possessor, being technically owner, could manumit or pledge the slave. (D. 6, 1, 45 ; 
D. 6, 1, 18.) 

2. De persequendo servo restituendovt pretio. —Stipulation to pursue a slave or return 
his price. 

A man dies bequeathing a slave to a legatee. Before the slave is delivered he 
runs away. If the heir was careless, he must pay the legatee the value of the slave ; 
but if he was not in fault, then he simply promises, if the slave should be caught, to 
give him up, or pay his value. (1). 30, 1, 47, 2.) Gaius, however, in another passage 
(D. 30, 1, 69, 5), speaks as if the heir were bound to take active measures of pursuit. 

Common stipulations are such as this—that the property of the pupillus 
shall be in safety. For both the Praetor and the judex (at times) order 
that such security shall be given if affairs cannot otherwise be cleared. 
Another instance is the stipulation that certain proceedings shall be ratified, 
(j. 3,18,4.) 

1. Stipulation by Tutor. (See Tutela.) 

2. Stipulatio dc rato belongs to the subject of Procedure. [See Book IV. j 
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4 Dictio doth . 

The stipulation was not the only verbal contract recognised by the Homan Law, 
although it was immeasurably the most important. There were also the Dictio Doth 
and the obligatio operarum. * 

Ulpihn says a dowry (dos) could be given, or promised with or without 
stipulation. (Dos datur, vel dicitur , vel promittitur.) The same language is found in 
a constitution of Arcadius and Honorius (a.d. 396) preserved in the C. Th. 3, 12, 3, 
with the additional statement that this triple mode of constituting a dos was in accord¬ 
ance with the ancient law. 

(1.) In the dictio there was no interrogation, and apparently qo particular form of 
words. 

(2.) Any one could promise a dos by stipulation, but certain persons only could use 
the dictio ; namely, the woman about to be married, her father or other ascendant in 
the male line, or her debtor by her order. (Ulp. Frag. 6, 2.) 

(3.) A stipulation might be conditional; the dictio could not be conditional nor 
suspended for a term (non recipit diem vel conditionem). (D. 23, 3, 48, pr.) 

Obligatio Operarum was another verbal promise sanctioned by the law. An account 
of it will be found under the head of Freedmen (Div. II., Libertini). 


III.— Expensilatio , or Nomina Transcriptitia. 

In the old times of republican simplicity, the Romans 
displayed a religious exactness in keeping their household 
accounts. The custom was to jot down each day the items 
of income and expenditure as they occurred (adversaria), and 
to transfer these once a month to a permanent book, called 
Codex or Tabulae accepti et expensL (Cic. Pro. Rose. Com. 1, 1.) 
The daily entries (adversaria) were made without order, and 
were soon rubbed out; the codex was well arranged, like a ledger.- 
(Cic. Pro. Rose. Com. 3, 6.) Whether the temporary entry in the 
day-book was sufficient to support an action on contract is not 
certain; but an entry in the codex charging another as owing 
a sum of money was a formal investitive fact, and gave the 
person making the entry a right in jyersonam for the amount. 
It was not necessary that prior to the entry any sum should 
have been due; it was enough if the intending debtor consented 
to the entry. Theophilus gives us one form in which the 
entry was made. 1 

* The entry in the codex served the same purpose as the 
interrogative form in stipulation. It created a contract; it 
was not merely evidence that a contract existed. If an action 
were brought for the money, the judge could not go beyond 
the writing; if the sum were entered, it must be paid. Hence, 


1 11 Centum aureos , quos miki ex causa locationh deles , expensos tibi tuli t Expensos 
mihi tidisti. ”—(Theoph. ad J. 3, 21, pr.) 
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if, on the promise of a loan, an intending debtor allowed such 
’entry to be made in the codex of his creditor, he could not 
refuse payment on the ground that he had never received the 
money. Writing that was mere evidence of a pre-existing 
contract was called nomina arcaria. 

The case is different with the entries called nomina arcaria; for in them 
the obligation is made by acts ( rc\ not by writing; since they hold good 
only if the money is actually counted out. This counting of the money 
makes an obligation re. We shall therefore be right to say that arcaria 
nomina do not make an obligation, but afford evidence that an obligation 
has been made. (G. 3, 131.) 

Hence it is wrong to say that by arcaria nomma even aliens come under 
an obligation, for they come under it not by reason of the entry in itself, but 
because the money is counted oyt. This kind of obligation belongs to the 
Jus Gentium . (G. 3, 132.) 

In the case put by Gaius, the obligation to restore the money 
lent, as will be seen presently, arose from the actual lending, 
and not from the written attestation ; so that if the latter had 
not existed, the obligation would still have been perfect. It 
was usual to commit stipulations to writing in the time of 
Cicero (Top. 25; Rhet. 2, 9), but the obligatory force of the 
transaction was not altered. It was the stipulation that gave 
rise to the action, not the writing, which was merely evidence. 

The question has been asked, whether an entry in the 
books of the creditor, without the knowledge or consent of 
the debtor, made an expensilatio? But the answer should not 
be doubtful. It is absurd to suppose that one man could make 
another his debtor by contract without his consent. If that 
had been allowed, it would have put all the honest men in 
Rome at the mercy of the knaves. There is no exception to 
the rule, that there can be no contract without consent. No 
doubt could exist upon this point, but for another and very 
different question,—Whether an entry in the books of the 
debtor similar to the entry in the books of the creditor was 
also necessary ? Cicero says it was the practice for the debtor 
to make a corresponding acknowledgment in his own books, 
and adds it is not less base to refrain from entering what one 
owes to another, than it is to enter as due from another what 
is not due. The absence of such an entry in the books of a 
debtor deprived the creditor of the simplest and most con¬ 
clusive proof of the debtor’s assent. But he was not shut up 
to that; and if he could show by other evidence that the debtor 
had consented to the written entry, he was entitled to succeed 
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in his action. Cicero does not put the absence of an entry in 
the debtor’s books higher; it is merely evidence worth little or 
much, according to the character of the alleged debtor. 

The Expensilatio co'uld not be conditional. It purported to 
be a statement of a sum actually due, and consequently the debt 
could not depend on the happening of any future event, or 
be suspended till a future day. (Vat. Frag. 329.) 

If we had only the text of Gaius, a serious doubt would arise 
whether the expensilatio was really an original means of creating 
rights in personam , or only a mode of novation. (See Postea , 
Novatio , Expromissio .) 

An obligation is made by writing, as in the case of transferred entries 
(nomina tra?iscriptitid). Now a transferred entry is made in two ways, 
either from thing to person, or from person to person. From thing to 
person, if what you owe me by reason of sale, or hire, or partnership, I set 
down as paid out to you. From person to person, as when what Titius 
owes me I set down as paid out to you, supposing, that is, that Titius has 
offered me you as a debtor in his room. (G. 3,128-130.) 

If these were the only uses of the expensilatio , it would not 
rank aB an original mode of creating an obligation. But a 
case related by Valerius Maximus (viii. 2, 2) shows that 
although perhaps it was usually employed for the purpose of 
novation, it was not always so. C. Visellius Varro, being 
dangerous^ ill, allowed a woman (Otacilia), with whom he 
had been living, to put down in her books a sum of 300,000 
sesterces as due by him (expensa ferri sibi passus est) y with the 
intention that if he died she should claim that sum from his 
heirs. Visellius recovered, and was sued by Otacilia for the 
money. C. Aquilius Gallus (Praetor, B.C. 65), after consulting 
with the leading men* refused the claim on the ground of 
immoral consideration ( libidinosa liberalitas ), not because there 
was no pre-existing obligation. This case shows that an obli¬ 
gation might be created by entry in the codex . 

Chirograph A , Synqrapiiae. —The codex was already becom¬ 
ing obsolete in the time of Cicero, and long before Gaius it had 
disappeared, except perhaps in the case of bankers or money¬ 
lenders (argentarii) ; and the nomina transcriptilia consisted of 
detached written affirmations and acknowledgments of debt. 

A Chirographum was kept by the creditor only, and was signed 
by the debtor. 

Syngraphae were signed by both parties, and preserved for 
both. 
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These forms of contract were of Greek origin, as their naxneB 
indicate. They were both in common use in the time of Cicero, 
and the syngraphae were known as early at least as the second 
Punic War (b.C. 210). 

What, then, was the relation between the codex and the 
chirographa and syngraphae that coexisted with it ? 

The codex , like the stipulation originated in Roman cus¬ 
toms; and therefore, like the stipulation it was confined to 
Roman citizens. But just as the stipulatio was extended by 
admitting new terms not consecrated by age for the exclusive 
use of citizens, such as fidepromitto, JidejubeOy do , facio 9 so the 
written contract was extended to aliens under a changed name. 
It was disputed whether aliens could use the nomina transcrip - 
titia, and the utmost stretch of liberality was, that they might 
use them for novatio only, not for expromissio. 

Whether aliens incur an obligation by transferred fentries is justly ques¬ 
tioned. For such an obligation seems in a way to belong to the jus civile j 
and so Nerva held. But Sabinus and Cassius thought that if the entry trans¬ 
ferred is from thing to person, then aliens too are bound ; but if from person 
to person, that they are not. (G. 3, 133.) 

The aliens were, however, put on complete equality with citizens by borrowing from 
the Greeks the written contract common to them. 

Besides, an obligation by writing can be made by bonds and indentures 
( chirographa, syngraphae ) ; that is, when a man gives a written acknow¬ 
ledgment of the debt or promise to pay—provided, however, that this does 
not make a stipulation. This kind of obligation is peculiar to aliens. 
(G. 3, 134.) 

It has been doubted whether by these chirographa a new obligation could be created, 
or whether they were simply written evidence of an existing contract. This latter 
view is inadmissible, unless we suppose that the language of Gaius is inaccurate. He 
assumes that there is only the writing, and not a stipulation; and that the writing 
alone sufficed to constitute an obligation. We may, therefore, regard the chirographa 
and syngraphae as the exact equivalents of the nomina tranacriptitia ; they were to 
aliens what the latter were to citizens. 

The remedy of a creditor by expensilatio was the condictio certi . 

CauTIO .—Formerly an obligation was made by writing, or by entries 
(nomina), as the phrase was. But these entries are not now in use. Plainly, 
however, if a man gives a written acknowledgment of a debt, though the 
money has not been paid over, he cannot meet it by the plea (exceptio) that 
the money has not been paid, if a long time has elapsed. This has been 
settled very often. So it happens, as even at the present day, that he is bound 
by the writing, while he cannot complain; and from that writing arises a 
condictio, though there was no obligation made by words. By long time 
in this exceptio the imperial constitutions formerly understood any time 
running up to five years. But that creditors might not be too long exposed 
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to the chance of being defrauded of their money, a constitution of ours has 
narrowed the time, so that an exceptio of this sort cannot be brought after 
the lapse of two years at most. (J. 3, 21, pr.) 

A cautio was merely a written acknowledgment of a loan, 
and was not conclusive of the receipt of the money by the 
borrower; and, whfit would scarcely be expected, the burden 
of proving the delivery of the money to the debtor rested 
entirely on the creditor, if the debtor denied the receipt, 
(C. 4, 30, 3; C. 4, 30, 1.) Justinian, however, in this respect, 
gave some compensation to the creditor by subjecting the 
debtor to a‘ payment of twice the amount of the loan if he 
falsely denied his own writing or the receipt of the money. 
(Nov. 18, 8.) The cautio does not, therefore, rank as a literal 
contract; and Justinian rightly says that the literal contract 
did not exist in his day. 

Was there any historical connection between the true literal 
contract ( expensilatio , chirographa, or syngraphae) and, the cautio ? 
The point is obscure, but some light may be thrown upon it by 
considering what was the exact difference between chirographa 
and cautio . The essence of the chirograph was its constituting 
an obligation by its qjwn inherent strength; the cautio was mere 
waste paper but for the pre-existing contract of loan, of which 
it was the evidence. The difference was great, but still there 
was an easy descent from the ancient to the modern form. 
After Aquinas’ Praetorship a fraudulent chirograph was void. 
Thus, if a debtor were induced to give a chirograph to a 
person that alleged he had deposited money with another for 
his use as a loan, and no such deposit had been made, the 
chirograph would have been rendered worthless by the plea 
of fraud. If, however, the allegation of the creditor was not 
that he had deposited the money, but that he would do so, say 
the day after the chirograph was signed, it would probably 
have been difficult, if not impossible, to employ the defence of 
fraud. The difficulty of urging this plea lay in the fact that a 
chirograph was perfectly valid although there was no valuable 
v^wderation, and therefore the mere fact that the money had 
not beex. ] e nt would not of itself have vitiated the obligation. 
Still, if a ^-editor did not give'the money for which he had got 
a chirograph, and afterwards sued the debtor on the writing, 
he was dishonest, at least in bringing the action, if not in 
getting the ^chirograph. This seems recognised in a constitu¬ 
tion of Antoninus (C. 4, 30, 3), who speaks of the plea of fraud 
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as substantially identical with the plea of non numerate pecuniae 
(that the money had not been paid), ( exceptio doli seu non 
numeratae pecuniae ). 

But in order to give complete protection to borrowers, it was 
necessary to give a remedy when the money had not really been 
lent, whether that was owing to the fraudulent intention of the 
lender or not. This was done by the exceptio non numeratae 
pecuniae . 

■ 

The rule of law is the same, if a man, by pretending he will lend - 
you money, makes a stipulation with you, and then does not pay the money. 
For that money he can certainly claim from you ; and give it you must, since 
you are liable under your stipulation. But because it is unfair that you 
should lose your case on that ground, it is held that you ought to defend 
yourself by the exceptio that the money was not paid over. The time 
for this, as has been written in an earlier part of these books, has been 
narrowed by our constitution. (J. 4, 13, 2.) 

Like all equitable innovations, the exceptio non numeratae 
pecuniae was regarded as an indulgence, and limited to loans of 
money; and at first it could be urged only within a year. The 
time was afterwards extended to five, but finally settled at two 
years by Justinian. 

The cautio thus appears to have grown out of the chirographa 4 
by the admission within a limited time of the plea that the con¬ 
sideration for which it professed to be granted had not really 
been received. 

It may be added that if the borrower paid interest or repaid 
any portion of the loan, he could not afterwards deny receipt 
of the amount stated in the cautio. (G. 4, 30, 4.) Justinian, 
moreover, extended the remedy beyond money lent—namely, 
to any things alleged to be given (vel aliae res datae ), thereby 
considerably enlarging the scope of the exceptio , and enabling 
persons to contest their own written statements. (C. 4, 30,14.) 

Second ,—EQ VITARLE CONTRACTS. 

The group of contracts said by Gaius and Justinian to be 
made re introduces a new class of considerations. An obliga¬ 
tion arises, not from the observance of an ancient form, but 
from some act or fact. This fact, or res , consisted in the 
delivery by one person to another of some property, with 
the intention of imposing duties on the receiver. The formal 
contracts are the offspring of the jus civile; the contracts with 
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great^ infelicity called “ real,” were introduced by the Praetor 
on purely equitable grounds. 

L*—Mutuum (Loan). 

Definition. 

An obligation is contracted re 9 as by giving a loan (mutuum). Now a 
mutui obligatio arises when the things lent are weighed, counted, or measured, 
as wine, oil, corn, money, bronze, silver, gold. These we count, measure, or 
weigh, and so give them with the intention that they shall become the pro¬ 
perty of the receivers, and that at some future time we shall have returned 
to us, not the same things, but others of the same nature and quality. Hence 
comes the name mutuum , because I so give it you that from being meum it 
becomes tuum . From this contract arises the action called condictio. (J. 3, 
14, pr.; G. 3, 90.) 

Mutuum is akin to creditum , from which it differs only as the species from the genus. 
(D. 12, 1, 2, 3.) Creditum includes other than fungible things. (D. 12, 1, 2, 1.) 

Rights and Duties. 

I. Duties of the Borrower. 

In describing contracts limited to special subject-matter we 
find that the duties may be divided into two principal classes; 
(l.) Those that are ascribed to the investitive facts, without 
special agreement. These are the normal rights and duties 
giving the special character to the contract. (2.) Those duties 
that do not regularly form part of the contract, but may be 
added to it by special agreement of the parties. 

1. The receiver was bound to restore the same kind of things 
he received, equal in quantity and quality (D. 12, 1, 3); but 
not the identical things. Thus, if it was money, he must restore 
the same amount, but not the same coins. (Frag., Ulp., Inst. 
3,1.) If corn were given, the borrower must restore corn, not 
wine, or anything else of equivalent value. (D. 12,1, 2.) From 
a text of Pomponius it would seem that the borrower usually 
promised to return as good as he got ( ut aeque bonum nobis red - 
deretur ), but such a promise was taken for granted. 

2. By special agreement the borrower might be required to 
pay interest, not exceeding the rate allowed by law, if an 
agreement were made by stipulation (stipulatio) ; or even, in a 
few exceptional cases, by words, without the interrogative form 
(pactum). (D. 22, 1, 30; 0. 4, 32, 12; Nov. 136, 4.) 

Investitive Facts. —No contract of mutuum existed unless 
the things given were actually delivered to the borrower, or 
were in his possession before the contract. (D. 12, 1, 9, 9.) 
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The things must be made the property of the borrower; {.e.,he 
must have ownership (dominium), and not mere possession 
( possessio ). Hence, an owner alone can give things by way of 
mutuum, although a mere possessor cab. give things so as to 
create other real contracts. (D. 12, 1, 2, 4.) 

This contract might be conditional, like stipulation. (D. 12, 
1, 7; D. 12, 1, 8.) 

Special Restriction on Mutuom. —Persons under potestas 
were prohibited from accepting a loan (mutuum) of money . 

One peculiar reservation is made in regard to such persons ; for the 
Senatus Consullum Macedonianum has forbidden loans to persons in the 
petestas of their parents. He that trusts them is denied an action, not 
only against the son or daughter, grandson or granddaughter, in person (and 
that whether still in pot estate, or now become sui juris by the death of the 
parent or by emancipation), but also against the father or grandfather, 
whether he has the descendants still in potestate or has emancipated them. 
The reason of this provision by the Senate was, that often sons, loaded 
with debt for borrowed moneys, which they used to spend in extravagance, 
plotted against their parents’ lives. (J. 4, 7, 7.) 

This enactment passed, according to Tacitus, in tlie reign of 
Claudius (Ann. 11, 13), or, according to Suetonius, in the reign 
of Vespasian (Vesp. 11), derived its name either fromMacedo, a 
well-known usurer; or from Macedo, a yoimg debauchee, whose 
crimes had drawn the attention of the Senate to the perils 
arising from spendthrift children. The words of the enact¬ 
ment are contained in D. 14, (5, l. 1 “ It is determined that no 
one that has given money on loan to a filiuufamilias, to be paid 
even after the death of the parent in whose power he is, shall 
be given any action or claim, that so these money-lenders of 
the worst sort may know that no jiliusfamilias can contract a 
debt that will be good in the event of his father’s death.” 

In form it did not make the loan null and void, but only 
refused an action to the lender. Hence, if the loan were 
repaid without action brought, the money could not be re¬ 
covered on the plea that it was not due. (D. 12,1, 26, 9.) 

The Act applied to loans of money, but in other respects left 
the capacity of persons under potestas to contract perfectly un¬ 
restricted. Thus, a son could buy or sell, or let or hire, and if 
the obligations so arising were changed into a loan (mutuum), 


1 “ Placer e ne cui , qui filiofamilias mutuam pecuniam dedmet , etiam post mortem 
parentis ejus cujus in potestate fuisset actio petitioque daretur: ut scirent qui pessimo 
excmplo fenerarent , nuttius posse filUfamilias bonum nomen expectata patris morte fieri, ” 
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it was still valid (D. 14, 6, 3, 3), unless the sale or hiring were 
merely a pretext to evade the statute. (D. 14, 6, 7, 3.) 

# Exceptions . 

(1.) A son ( filiusfamilias ) could borrow upon his peculium, 
and to the extent of it, without exposing himself to the dis¬ 
abilities of the statute. The statute prevented him borrowing 
upon the strength of his expectations from his father. (D. 14, 

6, 1, 3; D. 14, 6, 2.) 

(2.) The loan was valid if it were contracted with the father’s 
consent (D. 14, 6, 12; C. 4, 28, 4), or received his subsequent 
ratification. (C. 4, 28, 7.) If the father paid any portion of 
the loan, his consent was conclusively presumed. (D. 14, 6, 

7, 15.) 

(3.) When the loan was made for the benefit of the father’s 
estate; i.e. if it was made by the son with the intention of 
making his father the real debtor. (D. 14, 6, 7, 12.) 

(4.) When the loan was proper or necessary. 

A son, being abroad, could borrow to pay such things as his father was accustomed 
to allow him for his education or official duties. (C. 4, 28, 5.) 

A son might also borrow to pay a legal debt. (D. 14, 6, 7, 14.) 

(5.) The loan was valid also when the lender was mistaken 
or misled as to the status of the borrower, provided the 
mistake was such as a reasonably careful man might make, and 
was not an error in law. (D. 14, 6, 3.) If the borrower declared 
he was a paterfamilias , it was enough (C. 4, 28, 1), unless the 
lender either knew or might have known that he was not. 
(D. 14, 6, 19.) 

Remedy,—T he condictio certi , sometimes called actio mutui (C. 7,35, 5), or condictio 
ex mutuo , was the remedy. (C. 4, 2, 7.) 

Maritime or Commercial Loans. 

* 

Definition. — Pecunia trajectitia is money lent with which 
merchandise is bought and shipped at the risk of the 
lender, until the goods arrive at the port of destination. 
(D. 22, 2, 1.) It is a loan of money, (1) to be converted into 
goods (2) that are to be sent across sea (3) at the risk of 
the lender. 

Rights of Borrower. —1. The borrower was not bound to 
repay the loan, unless the goods arrived safely at their destina¬ 
tion (D. 22, 2, 3; C. 4, 33, 4); or unless they were lost by 
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other perils than the perils of the sea; as, e.g if they were 
seized by the exchequer as illicit. (C. 4, 33, 3.) 

2. The interest was not limited. (Paul, Sent. 2, 14, 3.) 
Latterly, however, Justinian fixed a maximum of 12 per cent, 
per .annum. (C. 4, 32, 26.) 

3. Usually the borrower was, by special agreement, bound to, 
pay the expenses of a slave sent to collect the money if it were 
not repaid within the time fixed. To prevent disputes, it was 
usual to fix the sum per diem to be paid to the slave. (D. 22, 

2, 4, 1.) 

II.-r- COMMODATUM (GRATUITOUS LOAN). 

Definition. 

Again he to whom anything is given to be used, that is lent free, 
comes under an obligatio re , and is liable to an actio commodati. But 
he differs widely from a man that has received a loan {mutuum) ; for 
the thing is not so given him as to become his, and therefore he is bound 

to restore the actual thing itself.. A thing is understood to be 

lent free strictly only if the thing is given you to be used without any reward 
being received or fixed. But if it is otherwise, and a reward comes in, then 
the use of the thing is let out to you (Jocatur); for a free loan ( commodatum ) ' 
ought to be gratuitous. (J. 3, 14, 2.) 

Commodans or commodator is the person that lends the thing. 

Commodatarius is the borrower. 

The commodatum is of Praetorian origin. The edict runs thus : 1 —“ The Praetor 
says, If it is alleged that a man has lent another anything free, I will give him a 
remedy therefor.’* 

As commodatum consists in the use of a thing, there could with propriety be no 
commodatum of things consumed in the use. But such articles might be given 
for the sake of show, not to be used and consumed (D. 13, 6, 3, 6); and even 
money might be lent for the purpose of a sham payment. (D. 13, 6, 4.) 

Usus and Commodatum. — In what respect does commodatum , which here appears 
among contracts, differ from usus ? In one respect they resemble each other. Both 
are gratuitous ; both imply the absence of consideration for the use. But the differ¬ 
ences between them are sufficiently marked to justify the arrangement of -the Institutes. 

We may, however, premise what is not the difference. The term of the edict was 
not “ uti,” but “ commodarc” Labeo Baid use (usus) was the genuB of which com¬ 
modatum was the species: that use applied both to moveables and immoveables, while 
commodatum applied only to moveables. But this distinction Cassius denied ; and 
Ulpian agrees with him; adding that even a dwelling-house might be the object 
of a commodatum . (T). 13, 6, 1, 1.) 

Both usus and commodatum effect a separation between the ownership and the 
actual enjoyment of property; but in usus the separation is Berious, and lasts generally 
for the life of the usuary; in the case of commodatum the use is more limited and tem¬ 
porary. The usuary had rights in rem ; he could sue the thief, or any one that did 
damage. A borrower (commodatarius) could not buc the* person that damaged the 
article borrowed (D. 9, 2,11, 9); and although he could sue the thief that stole it, yet, 

1 Ait Praetor: 44 Quod quit commodasse dicetur, deco judicium dabo .” (D. 13, 6, 1.) 
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under Justinian, this was entirely in the option of the owner. The commodatarius 
had not even interdict possession. (D. 13, 0, 8.) 

Still more striking is the difference in the investitive facts. Usus was created by 
testament, by rmncipatio , by in jure cessio —all recognised modes of creating ownership. 
But U8U8 could also, as we have seen, in certain cases originate in contract! Is it not 
the same with commodatum 1 There is a difference in the kind of contract. Whether 
the usus arose from stipulation or not, it certainly arose from a promise ; but the right 
of the commodatarius begins from the delivery of the thing ; until that time he has no 
right whatever. 

The external marks correspond with a more essential difference ; in usus, the law 
looks to the interest of the uBuary; in commodatum , to the interest of the lender. 
There could be no greater mistake than to suppose that the law interfered on behalf 
of the borrower ( commodatarius ). It does not compel a man to give a loan of any¬ 
thing he has promised : it has no intention of beneficence towards the borrower (for it 
must be borne in mind, the commodatum is gratuitous) \ but when a lender has en¬ 
trusted anything to a borrower, the Praetor requires that he shall not abuse the confi¬ 
dence reposed in him, but that he shall return the property safe and sound. This was 
the primary object of his intervention. The commodatum is, therefore, in its original 
scope, a unilateral contract; it imposes duties on the borrower, but none, in the 
first instance, upon the lender. But the Praetor having once intervened, could not 
stop there. The borrower might have been put to great and unexpected expense, and 
it would not be fair to compel him to return the property without giving him com¬ 
pensation. The lender must not expect the equitable intervention of the Praetor, 
unless he was prepared to “do equity ” as well as to receive it. Thus, incidentally, 
the lender might be subject to duties as well as the borrower ; but the duties of the 
borrower exist in every case ; the duties of the lender are occasional, accidental, and 
indirect. This, then, is the first example of a departure from the strict unilateral 
contracts of the civil law: for even the “ mutuum ” was purely unilateral. It is a 
contract unilateral in its origin and scope, but which may, in consequence of circum¬ 
stances that arise, become bilateral. 

Rights and Duties. 

I. Duties of the commodatarius = Rights in personam of conv- 
modator . 

1. Tq return the thing lent in as good condition as he 
received it, excepting ordinary tear and wear. 

Illustrations . 

A horse is lent for a journey, the length of which is known to the lender {commo- 
dans). The distance is too great, and the horse is hurt. The loss falls on the lender 
(D. 13, 6, 23.) 

A horse is lent to go to battle, and is killed. The owner has no claim against the 
borrower {commodatarius). (D. 13, 6, 5, 7.) 

2. To use the thing for the use agreed upon. It is.theft, as 
already explained, if the borrower fraudulently procures the 
loan of a thing for one purpose intending to use it for a different 
one, or to use it in a manner that he knows the lender would 
never have permitted. (J. 4, 1, 6.) 

3. The borrower must take as good care of the thing lent as 
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a good paterfamilias , in the absence of any special agreement. 
(C. 6, 43, 1; D. 13, 6, 5, 7; D. 13, 6, 23.) 

He that has received a loan, if by any chance mishap he loses what he 
received—by fire, for instance, or the fall of a House, or shipwreck, or the 
onset of robbers or foes—none the less still remains under the obligation. 
But he that has received a thing to use is in a different position. Un¬ 
doubtedly, indeed, he is compelled to show all possible diligence in guarding 
it; and it is not enough for him to employ all the diligence he usually 
employs in regard to things of his own, if another person of greater diligence 
could guard the thing safely. But for force too great for him, or for the like 
mishaps, he is not liable, if only it was not by any fault of his the mishap 
occurred. But otherwise, as if you choose to take wliat is lent you free from 
home with you and then lose it by the onset of foes or robbers or by ship¬ 
wreck, there is no doubt you arc bound to restore it. (J. 3, 14, 2.) 

The borrower, in the case of mutuum , became owner of the thing lent. He was 
bound to restore not what he received, but only the same kind of thing in quantity 
and quality. His obligation, therefore, did not depend on the fate of the things com¬ 
mitted to him. These he could use or destroy as he pleased. But the commodatarius 
is not owner of the thing lent to him : he has only the custody and the use of it, and 
according to the usual rule, accidental loss should fall not upon him, but upon the 
owner. 

Illustrations . 

Titius borrows plate from Gaius, saying he means to use it for a supper to be given 
to his friends. He takes it on a journey. The plate is stolen by robbers. Titius 
must pay Gaius the value of the plate. (D. 44, 7, 1, 4.) 

Loss by theft was considered to show a want of due diligence ; and accordingly if 
the thing lost were stolen (even if by the slave of the lender), the borrower was 
obliged to make good the loss. (D. 13, 6, 21, 1.) 

Was the borrower of a slave liable if the slave ran away? This question, we 
are told, gave rise to much controversy. In some cases the liability of the borrower 
was beyond dispute, as when the slave was kept in chains, or so young as to require 
looking after, or the borrower had specially agreed to watch him. (D. 13, C, 5, G.) 

Exception .—The borrower was required to take good care, 
as nothing more than a just return for the gratuitous benefit 
conferred upon him. (D. 13, 6, 5, 2.) Accordingly, when the 
lender also derived a benefit from the contract, a less degree 
of care was required. 

Illustrations . 

Two friends agree to give a joint supper—one taking the charge, and the other 
supplying the plate. Gaius says in this case it was an opinion of some jurists that the 
friend in charge was responsible only for wilful misconduct (dolus), not for the want of 
ordinary care (culpa) ; but Gaius thinks that he might be made liable as far at least 
as a husband was for his wife’s dos ; i.e., not for the care of a prudent man (good pater¬ 
familias ), but only for such as he took of his own affairs. (D. 13, 6, 18, pr.) 

A man gives dresses to his betrothed in order that her appearance may be credit¬ 
able to him. In this case, if the match goes off, and the dresses have to be returned, 
the betrothed is responsible only for wilful mischief (dolus), because the dresses are 
given as much for the glory of the intending husband as for her gratification. 
(D. 13, 6, 5, 10.) 
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II. Duties of Commodator = Rights in personam of Comma - 
datarius . 

1. The lender is bound to suffer the borrower ( commodatarvus) 
to enjoy the use of the thing according to the terms of agree¬ 
ment, (D. 13,6,17, 5.) This obligation, it must be remembered, 
arises only when the thing has been delivered to the borrower. 

Illustrations . 

Titius lends to Gaius tablets (pugiUares or codex) in order that a debtor of Gaiiis’ 1 
may give bim a written security. Titius cannot demand back the tablets until the 
security is discharged. The reason is that it would be inequitable. If TitiuB had 
refused the tablets, another might have given them, or witnesses might have been 
procured. (D. 13, 6, 5, 8.) 

Upon the same principle, if Titius gave Gaius a loan of wood to repair his house, 
he cannot take it away until the house falls down. (D. 13, 6, 17, 5.) 

2. The lender must pay any extraordinary expenses incurred 
in preserving the thing lent. Thus the money spent on a sick 
slave, or to catch a runaway slave, must be paid by the lender. 
(Paul, Sent. 2, 4, 1.) But ordinary expense, which is the 
natural equivalent for the use of the thing, must be borne by 
the borrower. The borrower must, therefore, pay the food of 
the slaves, and even expenses for illness, if they are small in 
amount. (D. 13, 6, 18, 2; Mos. et Rom. Legum Collat. 10, 
2,5.) 

3. If the lender has knowingly given in loan, and the 
borrower unwittingly received, things mischievous or unsuited 
to the purpose for which they were lent, he must pay any 
damage that may result. . 

Illustrations . 

Titius supplies Gaius with rotten wood to repair his house, and the house falls 
down. Titius must make good the loss. (D. 13, 6, 17, 5.) 

Julius lends vessels to hold wine or oil, knowing that they are leaky or will spoil 
the liquor. Julius must pay the value of the wine or oil so destroyed or lost. (D. 13, 

6, 18, 3.) 

Maevius gives to Sempronius the loan of a thieving slave, who steals from Sem* 
pronius. Maevius must make good the loss if he knew, and SemproniuB did not 
know, the slave’s character. (D. 13, 6, 22.) 

Investitive Facts. 

As in mutuum ,, the rights and duties of commodatum arise 
from the delivery of the thing to the borrower. The bor¬ 
rower is not owner, and has not even possessio . - (D. 13, 6, 8 ; 
D. 13, 6, 9.) Hence a person not owner—even a thief or 
robber—can give a thing in commodatum . (D. 13, 6, 15.) 
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Remedies. 

"* r 

I. To enforce the duties of the commodatarzus. 

I. Actio commodati directa. 

This is an action bonaejidei. (See Book IV. as to meaning of actio bonaefidei.) 

If the defendant has lost the thing without blame, he may be required to give 
security to deliver it up if it should again come into his possession. (D. 13, 6, 13.) 

II. To enforce the duties of the commodator . 

1. Actio commodati contraria. 

At present no more need be said upon this, than that everything that forms a ground 
for the actio contraria is a good defence to the actio dirccta (D. 13, 6, 18, 4) ; and 
that, like other contrariae actiones , it can be brought, although the actio directa may 
not have been called into exercise. (D. 13, 6,17,1.) 

2. Actio utilis commodati contraria. 

This is to enforce restitution when the lender has carried off the thing lent without 
the knowledge of the borrower, and has sued the borrower and made him pay the value 
of it. This action is to compel the lender to restore the price so unjustly obtained. 
(D. 13,6, 21.) 

III .—DEPOSITUM (Deposit). 

Definition. 

This is a contract in which one person ( depositor ) gives another 
( depositarius ) a thing to keep for him gratis, and to return it on 
demand. (D. 16, 3, 1, 8; D. 16, 3, 1, 45.) 

This contract is distinguished from mutuum , because the 
ownership of the thing is not transferred, but both ownership 
and possession remain with the depositor. (D. 16, 3, 17, 1.) 
It is distinguished from commodatum because the receiver is not 
allowed to use it. 


11 lustrations. 

Titius deposits with Gaius 10 aurci, giving him permission to use them if he pleased. 
Until Gaius actually did use the money, the contract remained one of deposit simply. 
(D. 12,1,10; J). 16, 3, 1,34.) 

J ulius deposits with Maevius 10 aurci, and afterwards gave Maevius permission to 
use them. If Maevius accepts_this permission, the contract is changed at once into 
mutuum, although he does not actually use the money. (D. 12, 1, 9, 9.) The consent 
of both parties is required to make a contract. If, then, Gaius accepts a thing on 
deposit, on the condition that if he should wish to use it he may do so, the agreement 
is understood as simply giving him power to convert the contract into loan at his own 
pleasure. On the other hand, when permission is afterwards given and accepted, the 
contract is at once changed, because an agreement for use, without actual use, suffices 
to make a commodatum. 

The contract of deposit belongs to the Jus Gentium,. The words of tho edict 
are:— 

The Praetor says : “ If a deposit is made not in consequence of a sudden outbreak, 
or fire, or fall of house, or shipwreck, the remedy shall be for the loss simply. But if in 
consequence of the events above named, double, if the action is brought against the 
depositee in person. If it is brought against his heir, and it is affirmed that the loss 

U 
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was due to wilful wrongdoing of the deceased, the remedy shall be for the loss simply ; 
but if of the heir, for double the amount.” 1 

When the deposit was made in consequence of fire or shipwreck, &c., it was said to be 
made from compulsion or distress (: necessarium , miserabHe). 

Rights and Duties. 

I. Duties of Depositarius — rights in personam of depositor . 

A. In the Absence of Special Agreement. 

1. To keep the thing safe. 

He is liable only for acts of wilful fraud ; but on the score of fault—that is, 
of sloth or negligence—he is not liable. He is not answerable, therefore, 
although, through his want of diligence in guarding it, the thing is lost by 
theft. For he that gave a negligent friend a thing to guard, ought to ascribe 
the loss to his own easy-going ways. (J. 3, 14, 3.) 

The contract of deposit is for the benefit of the depositor 
alone, and therefore the depositarius is responsible only for 
wilful destruction of the thing or extreme negligence. The 
reason mentioned by Justinian can hardly be supported, because 
in mandatum , which was a gratuitous contract, and iri some 
respects scarcely to be distinguished from deposit, a higher 
degree of care was exacted. The contrast is with commodatum , 
where the benefit of the contract was entirely for the borrower, 
although the lender also might have an advantage, if he gave 
the use of the thing in order to induce some one to take better 
care of it. (Mos. et. Rom. Legum Collat., 10, 2, 1; 10, 2, 2; D. 
13, 6, 5, 2.) 

Illustrations . 

A slave deposits a plate with Gaius. Gains, thinking Titius to be the master of the 
slave, gives it up to him. The true owner has no remedy against Gaius, who acted 
honestly, although in mistake. (D. 16, 3, 1, 32.) 

Titius deposits some plate with Gaius, aud dies, leaving several heirs. Certain of 
the heirs demand the plate. Gaius was advised that the best course was to go before 
the Praetor and obtain an order for the delivery of the plate. But even if Gaius did 
not take that precaution, and gave up the plate to the demandants without any inten¬ 
tion of prejudicing the other heirs, he was not liable to them. (D. 46, 3, 81, 1.) 

A testament is deposited for safe custody with Titius, who reads the contents aloud 
to his neighbours. This is gross negligence (culpa lata); or, if done maliciously, dolus ; 
and in the latter case the depositarius was exposed to the actio injuriarum as well. 
(D. 16, 3, 1, 38.) 

Sempronius deposits plate with Gaius, and ( Gaius deposits it with Titius. Titius 
by his dolus causes the loss of the plate. Gaius is not responsible for the loss, but is 
bound to give Sempronius his right of action against Titius. (D. 16, 3, 16.) 


1 Praetor ait: “ Quod neque tumultus neque incendii neque ruinae ncque naufragii 
causa depositum sit , in simplum , [ear] ear am autem rerum 9 quae supra comprehensae 
sunt , in ipsum in duplum , in heredem (jus , quod dolo malo ejus factum esse dicetur qui 
mortuus sit, in simplum, quod ipsius f in duplum judicium dabo” (D. 16, 3,1, 1.) 
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A slave belonging to Titius gives Gaius money to pay to Titius for his manumission. 
Gaius pays the money. Is he liable to Titius to restore the money deposited, because 
a deposit by the slave is, in law, a deposit by the master ? If Gaius informed Titius 
with what purpose the money was deposited with hin^ Titius has of course no ground 
of complaint. But if Gaius paid the money as if it were his own, he is liable to make 
good the deposit; for, in point of fact, he has not returned it; it is one thing to return 
a deposit, and another to give a thing as from oneself. (D. 16, 3, 1, 33.) 

2 . The depositarius must not use the thing. Such a use may 
amount to a theft of the use, or may merely subject the 
depositarius to payment of interest. (C. 4, 34, 3; C. 4, 34, 4.) 

3. If without his fault the depositarius loses the thing 
deposited, he must give the depositor all his rights of action 
against the person by whom the loss was caused. (D. 16, 3,16; 
D. 16, 3, 1, 47; D. 16, 3, 2; D. 16, 3, 3; D. 16, 3, 4.) 

4. To return the thing on demand, with all its produce and 
accessions, and without making any charge. (D. 16, 3, 1, 45; 
D. 16, 3, 1, 24; D. 16, 3, 34.) 

Further, he with whom anything is deposited incurs an obligatio re , 
and is liable to an actio depositi . For by it he is bound to restore the thing 
he received. (J. 3 , 14 , 3 .) 

If the depositarius is in a position to return the thing on 
demand, and refuses, he must pay interest. (Paul, Sent. 2, 12, 
7; C. 4, 34, 2.) 

B. By Special Agreement. 

I. It was not unusual to make an agreement that the 
depositarius should take as much care of the thing deposited 
as a good paterfamilias . (D. 16, 3, 1, 35; D. 16, 3, 1, 6 .) In 

some cases the depositarius might be responsible even for 
accidental loss. 


Illustration . 

Titius wishes to buy an estate with borrowed money, but does not wish to raise the 
money until the sale is accomplished. Gaius, who wants to lend, and is obliged to 
go abroad, leaves him the money on condition that if the purchase is made the money 
shall be a loan. In this case, accidental loss of the money falls on Titius. (D. 12, 
1, 4, pr.) 

II. Duties of depositor ~ rights in personam of depositarius . 

1 . The depositor must pay all the expenses incident to the 
custody of the thing, as the food of slaves (D. 16, 3, 23; Mos. 
et Rom. Legum Collat., 10, 2, 5), or the expense of carrying 
anything to the-place where it is to be delivered. (D. 16, 3, 
12, pr.; D. 16, 3, 12, 1.) 

2. He must make good all damage caused by the thing 
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deposited, if he knew that it was likely to cause damage; as, 
for example, a slave given to stealing. (D. 13, 7, 31.) 

Investitive Facts. — As in the other contracts re, the 
investitive fact is the" delivery of a thing, not mere consent. 
Hence a written instrument attesting a deposit has no value 
if the thing has not actually been delivered. (D. 16, 3, 26, 2.) 

Remedies. 

1. To enforce the duties of the depositarius. 

1. Actio depositi directa. 

1°. Damages. By the law of the XII Tables, a penalty of twofold the value of 
the thing was given against a depositary who did not return the thing deposited ; 
but by the Praetor, the double penalty was retained only when the deposit was compul¬ 
sory. (Paul, Sent. 2, 12, 11 ; D. 16, 3, 18.) 

2°. Condemnation brought infamy (infamia) on the depositariua . (C. 4, 34, 10; Mos. 
et Rom. Legum Collat, 10, 2, 4.) (See as to Infamia , postea.) 

3°. It is an action bonaefidei (D. 16, 3, 1, 23.) But no set-off was allowed ; the 
depositarius must restore the thing without deduction of what the depositor may owe 
him. (Paul, Sent. 2, 12, 12 ; C. 4, 34,11.) 

4°. The oath of the plaintiff as to the value of the thing depositod is taken. (D. 16, 
3, 1, 26.) 

5°. Although this action is of Praetorian origin, the contract of deposit is of older 
date, and was enforced by an action of the civil law; and hence this action is not 
limited to one year, but is perpetual, subject to the general rules of prescription. 

2. Actio utilis depositi directa. 

'This is the action brought by a person to whom the depositor has given his right of 
restitution (C. 3, 42, 8); or by the depositor against a person with whom the depositariua 
has deposited the thing. (Paul, Sent. 2, 12, 8.) 

IT. To enforce the duties of depositor . 

1. Actio depositi contraria, regarding which nothing special is to be noted. 

PlONUS .—In the Institutes, pledge ( pignus ) is included among 
the contracts re. But in this work it has been placed among 
the other forms of mortgage. 


IY.—MANDATUM. 

Definition. 

Mandate is a contract in which one person (is qui mandatum 
suscipit , mandatarius) promises to do or to give something, with¬ 
out remuneration, at the request of another (mandator or maw - 
dans), who, on his part, undertakes to save him harmless from 
all loss. 

Lastly, we must know that a mandate {mandatum), unless gratuitous, 
ceases to be a mandate, and passes into business of another kind. For if 
payment is settled on, it is at once a case of letting and hiring. And (to 
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speak generally) in all cases where the business contract is one of mandate 
or deposit, if the duty is undertaken without payment, the fact that payment 
comes in transforms the contract into one of letting and hiring. If, there¬ 
fore, you give clothes to a fuller to clean and dq up, or to a tailor to mend, 
without settling on or promising a payment, the actio mandati is open to 
you. (J. 3, 26, 13 ; G. 3, 162.) 

Mandate is the only gratuitous consensual contract. In no other consensual con¬ 
tract was a promise without consideration binding : but the peculiarity of mandate is, 
it exists only when there is no consideration. 

The gratuitous nature of the contract began to be felt as an inconvenience ; and 
although, strictly, payment could not be recognised, yet a sum might be agreed upon to 
be paid aB a honorarium (D. 17, 1, 6) j and even a salary might in litter times be paid. 
But it could be recovered only by special action, and was not recognised as an element 
in the mandate. (C. 4, 35, 17 ; I). 17, 1, 56, 3.) 

A mandate may exist either for our own sake or for some third person’s. 
For I may give you a mandate to manage business either for me or for some 
third person, and in both cases there will be an obligatio mandati , and we 
shall be liable to one another in turn,—-1 for your expenses, you to act in all 
good faith toward me. (G. 3, 155.) 

The contract of mandate is formed in five ways. For the mandate is 
given you either for the giver’s sake only, or for his and yours, or for that of 
some third person only, or for the sake of the giver and some third person, 
or for yaur sake and that of some third person. But if it is for your sake 
only that the mandate is given you, it is superfluous. [For what you were 
going to do for your own sake, and acting on your own opinion, you will not 
be regarded as doing as the result of a mandate from me.] No obligation, 
therefore, arises out of it, nor any actio mandati between you. (J. 3, 26, pr.; 

G. 3,156.) 

It is for your sake only that a mandate comes in ; if, for instance, a man 
gives you a mandate to invest your money in the purchase of land rather than 
to put it out at interest, or vice versa . Now a mandate of this sort is rather 
a piece of advice than a mandate, and therefore is not obligatory; for no 
one incurs an obligatio mandati by giving advice, even though it turns out 
ill for him to whom it is given. For each man is free to search out for him¬ 
self whether the advice is good. If, therefore, you have money lying idle by 
you at home, and some one urges you to buy something with it or to lend it 
out, even though such buying or lending turns out ill for you, he is not liable 
to you in an actio ?nandati . And so much so that it has been questioned 
whether he that has given you a mandate to lend money at interest to Titius 
is liable to an actio mandati . But Sabinus’ opinion has prevailed that the 
mandate in this case is obligatory, for [the mandate was not a general 
one to lend money on interest, but a special order to lend it to Titius, and] 
you would not have lent it to Titius but for this mandate. (J. 3, 26, 6; 
G. 3, 156, as restored.) 

The obligation of & mandator — i.e. t of the person making the request—was to save 
the other harmless. In giving general advice, a person could never be supposed to 
undertake that obligation. But the ground of the distinction set forth in the outset 
may be looked at in another aspect. The contrast drawn by Gams between general 
advice to lend money and a request to lend money to a particular person, correctly 
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illustrates the principle of the distinction. It would be absurd to infer an intention 
to indemnify from loss when no specific act was recommended, but a mere general 
preference of lending money to buying land was expressed ; but it may be reasonable to 
presume such an intention when a particular act is recommended in respect of a 
particular person. If, therefore, Sempronius had advised Titius to buy the slave 
Stichus, instead of lending money to Seius, and Titius had bought Stichus, and been 
evicted without being able to recover the price from the seller, he would doubtless 
have had an action against Sempronius. The question really turns on the intention 
of the parties ; did the mandator request the mandatarim to act in such a manner as 
to lead the latter to expect indemnification, and therefore to make an investment, or 
do something exposing himself to loss that he would otherwise have escaped ? 


Illustration . 

Aurelius Quietus gave a mandate to his medical guest in these terms:—“At 
your gardens near Ravenna pray sot up a tennis court, warm baths, and whatever else 
is necessary for your health, at my expense.” The doctor spent 100 aurei on improve¬ 
ments of this nature; but on selling his gardens found that the price was enhanced 
only to the extent of 40 aurei in consequence of his improvements. He can recover 
the balance of 60 aurei in an action of mandate. (D. 17, 1, 16.) 

1. A mandate comes in for the sake of him that gives it,—as when a man 
gives you a mandate to manage his business, or to buy a fann for him, or 
to undertake ( spondere ) on his behalf. (J. 3, 26, 1.) 

Illustrations . 

Titius requests Seius to buy a certain article for him out of his own money. After 
the thing is bought and paid for by Seius, Titius refuses to take it: Seius can sue 
him, not only for the price paid, but for interest. (Paul, Sent. 2, 15, 2.) 

An example of a general power of administration is given in D. 17, 1, 60, 4. 
Lucius Titius committed the administration of his property to his nephew in these 
terms :—“ To Seius, my son, greeting. I indeed hold it to be according to nature that 
a brother or brother's children should act for a brother without any express authority ; 
but still if there should be any necessity for your interference, I grant you power to 
act for me in all my concerns, if you will; to buy, sell, contract, and in all other ways 
to act as owner of all my property. I authorise all you do, and refuse my sanction to 
nothing.” 

2. It may be for the sake of both you and the giver,—as when a man gives 
you a mandate to lend money at interest to a third person that borrows it for 
the good of the giver's property ; or when you wish to bring an action 
against him as surety, gives you a mandate to bring the action against the 
principal at his risk; or gives you a mandate to stipulate at his risk, with a 
substitute of his choosing, for a debt he had owed to you. (J. 3, 26, 2.) 

1 

Seius is about to sue Titius as surety, and Titius requests him to sue the princi¬ 
pal debtor at his risk. After the changes made by Justinian, this case could not 
occur, as the creditor was in every instance obliged to sue the principal debtor before 
the surety. 

Titius owes money to Seius, and Sempronius to Titius. On being sued by Seius, 
Titius requests Seius to accept from Sempronius a promise by stipulation to pay the 
amount, on condition that if SeinproniuB does not pay the money he will. 

A dispute regarding an inheritance took place, and claims were advanced on the 
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part—(1) of the heirs named in the will; (2) of a paternal uncle, Maevius ; and (3) 
of several paternal aunts, sisters of Maevius. Maevius wrote to his sisters, saying he 
would share with them whatever he recovered in a suit he was about to institute 
against the testamentary heir. No stipulation followed. Maevius compromised the 
case, and got some lands and other property. Could the sisters compel him to share 
with them ? Yes, because a request was implied on their part to Maevius to take 
legal proceedings to recover the property to which they all laid claim. (D. 17, 
1, 62, pr.) 

3. A mandate may come in for the sake of a third person only,—as when he 
gives you a mandate to manage Titius , business, to buy a farm for Titius, 
or to become surety for Titius. (J. 3, 26, 3.) 

In this case the mandator was simply a surety. In what respects suretyship 
so constituted differed from the verbal contract of suretyship {Jidejussio ) will hereafter 
be examined. (See Accessory contracts.) 

4 . It may be for the sake of the giver and a third person,—as when he 
gives you a mandate to act in business common to himself and Titius, or 
to buy a farm for Titius and himself, or to undertake for Titius and him. 
(J. 3, 26, 4.) 

“^Titius to Seius. Greeting.—You are aware of the interest I take in Seinpronia, 
and since you are about to marry her in accordance with my wishes, I desire to see 
you married in a manner suitable to your position. Although I know that Titia, the 
mother of the girl, will promise you a suitable dowry, still T, the more to win your 
attachment to my house, do not hesitate also to pledge my word. Wherefore, know 
that for whatsoever sum you stipulate with her, I will bo surety, and will see you paid.” 

This is an example of a letter of mandate. (D. 17, 1, 60, 1.) 

5. It may be for your sake and'that of a third person,—as when a mandate 
is given you to lend Titius money at interest. But if the mandate is to lend 
him money without interest, then it is for the sake of the third person that 
the mandate comes in. (J. 3, 26, 5.) 

Eights and Duties. 

A. Duties of Mandatarius — Rights in personam of mandator. 

I. To do what ho has promised. (D. 17, 1, 22, 11.) 

A mandate any one may freely refuse to undertake. But if it is once 
undertaken, it must be fulfilled or renounced as soon as possible, so that he 
that gave it may carry out the same matter, either in person or through some 
one else. For unless the renunciation is so made that the whole case is kept 
untouched for the giver of the mandate to resolve the matter himself, then 
none the less there is room for an actio mandati ,—unless, indeed, some 
good reason comes in for not renouncing, or for renouncing at an unreason¬ 
able time. (J. 3, 26, 11.) 

Paul gives instances of “good reasons,”—sudden illness, a necessary journey, enmity 
arising between mandator and mandatarius, or a mandator’s loss of credit, and 
inability to meet his obligations. (Paul, Sent. 2, 15, 1.) 

The obligation on the mandatarius is, therefore, not unquali- 
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fied. A person that has gratuitously undertaken a mandate is 
not bound to execute it unless he has the means of doing so, 
and has put the mandator in a position where he cannot have 
the commission executed by any one else. The obligation of 
the mandatarius can therefore be got rid of at any time, if he 
gives the mandator an opportunity of getting another to per¬ 
form the mandate. It would be unfair, if after having under¬ 
taken to do a service, and having made it impossible for any 
one else to do it, the mandatarius were at the last moment to 
refuse. This would be taking advantage of the confidence 
reposed in him, to do an injury to the mandator . 

If a consideration has been promised fora service to be rendered, 
then the person that undertakes it cannot renounce. Suppose 
Titius asks Seius to manage his estate during his absence on a 
campaign. If Titius agrees to pay Seius a salary for his trouble, 
then Seius cannot refuse the superintendence without exposing 
himself to an action for damages. But if no wages are to* be 
paid, Seius can refuse up to the time that Titius goes away, pro¬ 
vided he gives him an opportunity to find another. It would be 
grossly inequitable if Seius were allowed, just at the moment 
when Titius was obliged to go, to throw up the management; 
accordingly, in the Roman Law, Seius was obliged to execute 
his promise, or else pay the damage resulting from his refusal. 
(C. 4, 35, 16 ; D. 17, 1, 27, 2.) Hence, if no loss is actually 
suffered, either because there was no necessity for doing what 
was promised, or another did it, Titius has nothing to answer 
for. (D. 17, 1, 8, 6.) 

II. To execute the commission as it was given, leaving no¬ 
thing undone, and doing nothing wrong. (D. 17, 1, 5, pr.) 
If the mandataiius does not execute his commission according 
to its terms, he is not entitled to his counter claim against 
the mandator . (D. 17, 1, 41.) 

In the discharge of a mandate one ought not to overstep its bounds. [For 
if he does, the principal has an actio mandati against him for the amount of 
the principal’s interest in its fulfilment—supposing always he could have 
fulfilled it; while against the principal he has no action in turn.] If, for 
instance, a man gives you a mandate to spend any sum not exceeding ioo 
aurei in buying a farm, or in undertaking something for Titius, you ought 
not to buy the farm at a higher price, nor to become surety for a larger sum. 
If you do, you will have no actio mandati against him. Sabinus and 
Cassius indeed held that, even if you are willing to bring the action 
for a sum not exceeding ioo aurei, it will still be in vain. But the authorities 
of the opposing school rightly think that you can bring an action for a sum 
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not exceeding 100 aurei; and this opinion is certainly milder. But if you 
bring for a less sum, you will have an action against him. For he that 
gives you a mandate to buy him a farm for 100 aurei is understood to give 
you a mandate to buy it for less if you can. (J. 3, 26, 8 ; G, 3, 161.) 

Illustrations . 

Titius gives Seius a commission to sell a slave for 10 aurei. Seius sells the slave 
for 9. The sale is good ; but Seius must make up the price to Titius. (Paul, Sent. 
2, 15, 8 .) This view is not borne out by the following cases :— 

Titius asks Seius to sell his (Titius’) farm for 100 aurei, and Seius sells it for 90. 
If Titius sues for his land, he will recover it unless the price is made up to 100. 
(D. 17, 1, 5, 3.) 

Calpumius requests Attius to buy the house of Seius for 100 aurei . Attius 
instead bought the house of Titius for less. Calpumius is not bound to accept it. 
(D. 17, 1, 5, 2.) 

Titius requests Seius to pay a sum that he owes to Cornelius, Instead of paying it 
to Cornelius, Seius induces Cornelius to accept him as a substitute in the place of 
Titius, and afterwards has to pay the money. Although Seius has not observed the 
exact terms of the mandate, still this is a substantial performance. (11. 17, 1, 45, 4.) 

“^Lucius Titius to his Gaius. Greeting.—I request and order (mando) you to become 
a surety for Publius Maevius to Sempronius ; and whatever sum Publius shall fail to 
pay you, I hereby inform you by this letter, written with my own hand, that I will 
instantly pay you.” Gains did not become surety (fidejussor), but he gave a mandate 
to Sempronius to advance money to Maevius. Inasmuch as, in either way, Gaius made 
himself responsible if Maevius made default, he had a remedy against Titius upon 
this letter. (D. 17, 1, 62, 1.) 

Titius requests Seius to buy a farm, without stating that he will not accept a 
part, but only the whole of it. Seius buys a half. This is a good performance. 
(D. 17, 1, 36, 3.) 

III. The mandatarius must execute the mandate honestly, 
and with as much care as a good paterfamilias . (C. 4, 35, 13.) 

A mandatarius is guilty of dolus when he refuses to give up 
to the mandator what he has got through the mandate, and has 
in his power (D. 17, 1, 8, 9); or when he refuses to sue when it 
is in his power to sue. (D. 17, 1, 44.) But the mandatarius is 
not liable for accidental loss unless he specially undertakes that 
responsibility. (D. 17, 1, 39.) 

This obligation may be contrasted with the parallel gratuitous contract of deposit. 
In that contract the depositarius answers only fur fraud (dolus), not for carelessness. 

The responsibility of the mandatarius is said to arise from the contract being 
originally made between friends, with no voucher but their honour, and implying 
a high degree of care. Whether this is a satisfactory reason is somewhat doubtful, 
vhen we consider that a leBs amount of care was required in the non-gratuitous 
contract of partnership. 

Modestinus (Mos. et Horn. Leg. Collat. 10, 2, 3) states that the mandatarius 
V answers for dolus only, not for culpa, and in this respect contrasts him with a tutor. 
NjThe services of mandatarms and tutor are in each case gratuitous, yet in the former, 
lays Modestinus, only dolus is reckoned; in the other both dolus and culpa. But the 
statement of Modestinus was undoubtedly not law ; it is interesting, however, as 
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evidenoe that there was not complete unanimity among the Roman jurists on the 
subject of the responsibility of the mandatarius . 

Illustrations . 

* c 

Calpurnius requests Felix to inquire into the value of an inheritance left him. 
Felix does so, and reports it worth 500 aurei. Upon this representation Calpurnius 
sells the inheritance to Felix for that sum. Really it was worth 900 aurei. Calpur¬ 
nius cannot set aside the sale on the ground of inadequacy of price, but he can sue 
Felix for 400 aurei , because he misled him to that extent in executing his mandate. 
tD. 17, 1, 42.) 

Titius requests Seius to inquire into the resources of Piso, who has asked him for 
an advance of money. Seius, willing to do a good turn to Piso, represents him as 
perfectly trustworthy. Titius advances money to Piso, who is really insolvent. Seius 
must make good the loss. (D. 17, 1, 42.) 

Julius being plaintiff in a suit, appoints Licinius his procurator, who, by collusion 
with the defendant, allows the claim to be defeated. Licinius must make good the 
loss ; and if he is insolvent, an action for fraud (actio de dolu) lies against the defendant. 
(D. 17, 1, 8, 1.) 

Titius requests Seius to buy Pamphilus for him at an auction. Seius did not bid 
for the slave, from a desire to please a rival bidder. Seius is answerable to Titius for 
the loss. Suppose, however, Seius bought Pamphilus, and the slave escaped. Is Seius 
liable ? Only if the escape was due to his connivance (dolus) or want of care. (D. 17, 
1 , 8 , 10 .) 

Sempronius requests Gaius to buy a slave, and Gains in doing so neglects to make 
the seller warrant the absence of defect or disease. If Sempronius suffers any loss by 
this neglect, Gaius must make it good. (D. 17, 1, 10, 1.) 

IV. The mandatarius must give up to the mandator all the 
produce of the things committed to his care (D. 17, 1, 10, 2),— 
the money or other property acquired by him as mandatarius 
(D. 17, 1, 10, 9), and all rights of action against third parties. 
(D. 17, 1, 4, 3.) If the mandatarius is unable to do so in conse¬ 
quence of his own misconduct or fault, ho must make good the 
loss. 

Illustration . 

Titius lends money to Calpurnius, and afterwards at his request Seius stipulates for 
the amount from Calpurnius. The effect of this is that the loan ceases to exist, and 
is transformed into a debt due by stipulation. Titius dies, and his heirs demand from 
Seius his right of action against Calpurnius, because they have no remedy upon the 
loan. If Titius did not intend to make a gift of the debt to Seius, Seius must allow 
the heirs of Titius to sue Calpurnius in his name. (D. 17, 1, 59, pr.) 

B. Duties of Mandator or Mandans = Rights in personam of 
mandatarius . 

I. To pay the mandatarius what he has properly expended in 
executing the mandate. (D. 17, 1, 12, 9.) This includes not 
only the money spent in obtaining produce (fructus ), but per¬ 
sonal expenses (unless included in salary), as for travelling. 
(D. 17, 1, 10, 9.) But luxurious expenditure is not allowed. 
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Anything, however, of the nature of ornament added by the 
mandatarius may be taken away by him, if it does not injure the 
mandator , unless the latter is willing to pay for it. (D. 17, 1, 

’ ^ Illustration . 


Titius requests Seiua to buy Stichus for him. After the purchase, Stichus steals 
from Seiua. Can Seiua sue Titiua for damages or the surrender of the slave to 
him ? Yea, if the theft was not due to his fault. If Titiua knew the character of 
Stichus, and did not forewarn Seiua, he is liable to pay to Seiua the total loss sus¬ 
tained, even if that exceeds the value of the slave. (D. 17, 1, 26, 7 ; D. 47, 2, 61, 5.) 


II. To accept whatever the mandatarius has bought, and in¬ 
demnify him against all obligations that he lias undertaken in 
execution of the mandate. (D. 17, 1, 45, pr.; I). 17, 1, 45, 5.) 
In a word, the obligation of the mandator was to see that the 
mandatarius suffered no loss from executing the mandate. As 
the mandatarius got nothing, so he ought to lose nothing. But 
this obligation was conditional; it depended upon whether he 
properly performed the mandate. (D. 17, 1, 41.) If ho faith¬ 
fully executed his commission, and spent money or subjected 
himself to obligations, it would have been a gross breach of 
faith if the mandator had refused to release him from the obliga¬ 
tions, or to reimburse him what he had spent. The mandatarius 
acted for the mandator , not for himself. It follows that until 
the mandate was executed no action lay against the mandator . 
(D. 17, 1, 45, 1.) The obligation of the mandator has thus an 
affinity with the duties arising from contracts re. Since I 
have acted for you, and incurred certain expenditure, you are 
bound to indemnify me. This performance of the mandate is 
analogous to the delivery of a res in mutuum or depositum . The 
principle in both cases is the same. 

On the other hand, the obligation of the mandatarius to exe¬ 
cute the contract is not absolute; it is limited to the case where 
the mandator has, in consequence of the promise of the manda¬ 
tarius , not done something he would otherwise have done, and 
has thereby sustained loss. (D. 17,1, G, 5.) In this respect the 
position of the mandator is unique. He acquires a right against 
the mandatarius , not from any act (as in the other cases of 
equitable contracts, and the corresponding right of the manda¬ 
tarius against the mandator ), but from a forbearance to do what 
his interests required him to do, and what he would have done 
but for the confidence he reposed in the promise of the manda¬ 
tarius . Hence mandate may, without impropriety, be assigned 
a place in the class of Equitable Contracts. 
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Investitive Facts. —A mandate does not require to be made 
in any set form of words, and it may be implied from the con¬ 
duct of the parties. (D. 50, 17, 60 ; D. 17, 1, 62, pr.) 

Special ' Divestitive Facts. 

1. But a mandate, although properly entered into, may be revoked so long 
as it has not been acted on in any way ; and thereupon is at an end. (J. 3, 
26, 9 ; G. 3, 1 59 -) 

It would be inequitable to allow a mandator to revoke a mandate after it had 
been partially fulfilled, so as to escape his obligations to the mandataHus. (D. 17, 

1 . 15 .) 

2. Renunciation of the mandatarius. The limits within which 
this could bo done have been already mentioned (p. 312). 

3. Again, if while a mandate has not as yet been acted on in any way, 
one of the parties—either the principal or the agent—dies, the contract of 
mandate is dissolved. But for convenience sake it is a received opinion that 
if your principal dies, and you in ignorance of his death carry out the man¬ 
date, then you can bring an actio mandati. For were it not so, a lawful and 
reasonable ignorance would bring loss upon you. And similarly it is held 
that if Titius’ steward is manumitted, and his debtors through ignorance pay 
the freedman, then they are clear ; although otherwise, in the strict account 
of law, they could not be clear, because they paid another, and not the 
person they ought to have paid. (J. 3, 26, 10 ; G. 3, 160.) 

Remedies. 

1. Actio mandati (directa). By the mandator against the mandatarius. 
Condemnation involves infamy, if the breach of duty has been wilful. (D. 3, 

2 , 1 .) 

II. 1. Actio mandati (contraria). By the mandatarius against the mandator. 

2. Persecutio extra ordinem for salary (honorarium) promised. (C. 4, 35, 1.) 

4 

Third, CONTRACTS FOR VALUABLE 
CONSIDERATION. 

The fourth group of contracts enumerated by Justinian is 
distinguished from the others by the absence of any special 
form: they arc said to be created by consent alone. 

The contracts made by consent are those of purchase and sale, letting 
and hiring, partnership, and mandate. (J. 3, 22, pr.; G. 3, 135.) 

In those forms the obligation is said to be contracted by consent, because 
neither writing nor the presence of the parties is at all needful; nor need 
anything be given to make the obligation actually binding, but the consent 
of those that are doing the business is enough. (J. 3, 22, 1 ; G. 3, 136.) • 
And hence such business contracts are even made between persons not 
present, by a letter for instance, or by messenger. [But in no other way can an 
ohligatio verbis be formed if the parties are not present.] (J. 3, 22, 2 ; 
G. 3, 136.) 
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Again, ip those contracts each incurs an obligation to the other to render 
what is fair and just; whereas in contracts made by words one party stipu¬ 
lates and the other promises. (J. 3, 22, 3 ; G. 3, 137.) 

In the case of entries, one .binds the other by pntcring the money as paid 
out, and that other is bound in turn. Against a man not present an entry 
of debt may however be made, although no verbal contract can be made 
with one not actually present. (G. 3, 138.) 

The circumstances dwelt upon in the text are that the consensual contracts nrc 
bilateral (not unilateral, like stipulation), that they are honae fidti (not stricti juris), 
and that they may be completed in the absence of the parties. But mandate iB not 
any more bilateral than deposit; the equitable contracts are bonne jidei, and as Gaius 
points out, the expensilatio does not require the presence of the parties. The mark 
that distinguishes this class of contracts from all others—namely, the presence of 
valuable consideration, the Institutes were not at liberty to mention, if for no other 
reason, on account of the position assigned to the gratuitous contract of mandate. 


T.—SALE (Emptjo-Venmtio). 

Definition. 

Sale is a contract in which one person ( venditor , seller) pro¬ 
mises to deliver a thing to another ( ernptoi', buyer), who on 
his part promises to pay a price ( pretium ). 

To constitutes sale, three tilings were required—(1) a thing; 
(2) a price; and (3) an agreement between two persons to 
give one for the other. In regard to two of these elements— 
the consent and the thing—there is nothing peculiar or distinc¬ 
tive, and the observations to be made upon them will find a 
place in the Second Subdivision. The other element—price 
—requires some explanathm. 

1. The price must be coined money. 

And further, the price ought to be fixed. For there can be no sale without 
a price. (J. 3, 23, 1 ; G. 3, 140.) 

Again, the price ought to be in money. For whether anything else—a slave 
for instance, a robe, or a farm—can be the price of another thing, is much .dis¬ 
puted. Sabinus and Cassius think it can ; and hence the common saying 
that barter is sale, and its oldest form. For proof they used the Greek 
poet Homer, who in one place says that the army of the Greeks got wine for 
itself by bartering certain things. His words are :—“And thence too wine 
was got by the long-haired Achacans, some bartering for it bronze, and 
others the glistening steel, some hides, and some the cows themselves, and 
some again slaves.” But the authorities of the opposite school thought 
differently, and held that barter was one thing, sale another. For how else, 
said they, could it be made clear in a sale which was the thing sold and 
which the price ? And it would be absurd to regard each as at once the 
thing sold and the price paid. [Caclius Sabinus says that if you have a thing 
for sale, say a farm, and I come and give a slave as its price, then the farm 
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is the thing sold, and the slave is given as the price for receiving the farm.] 
Blit the opinion of Proculus, who says that barter is a kind of contract dis¬ 
tinct from sale, has deservedly prevailed. For he both backs up his view 
by other lines from Homer* and argues for it by very strong reasons. Former 
Emperors too have allowed it; and it is more fully shown in our Digest. 
0 * 3 , 23,2; G. 3, 141.) 

It is enough, however, if part of the consideration iB a price. 

Illustration . 

Titius sells a house to Gaius for 2 aurei , and on consideration that Gaius repairs 
another house. It was held that an action of sale (ex venclito) would lie against Gaius 
for the repairs. (D. 19, 1, <>, 1.) 

Although the contract must be for a price , the payment may 
be in goods. There is nothing to hinder the seller, after the 
contract is made, agreeing to take goods for the price. (C. 4, 
44, 9.) 

2. The price must be definite. 

The price ought also to be definite. But if instead of this the parties 
agree that the thing is to be bought at the value to be put upon it by 
Titius, then among the ancients there were debates enough and to spare 
whether this constituted a sale or not. [Labeo said the transaction l.ad no 
force ; and Cassius approved of this view. But Ofilius declared it was a 
sale; and his opinion was followed by Proculus.] But our decision has 
settled the question in this way :—Whenever a sale is agreed for at a price 
to be fixed by a third person, the contract is to stand, but under this con¬ 
dition. If the person named fixes a definite price, then in any case his 
valuation must be followed, the price fully paid, the thing delivered, and so 
the sale fully accomplished. For the buyer can proceed by the actio ex 
emptoj the seller by the actio ex vendito. But if the person named is either 
unwilling or unable to fix a definite price, then the sale goes for nothing, as 
if no price had been determined on. And since this is held by us to be the 
law in the case of sales, it is only consistent to extend it to the case of letting 
and hiring. (J. 3, 23, 1; G. 3, 140.) 

The constitution referred to iB (C. 4, 38, 15.) 

There was no contract if the determination of the price was left to the purchaser, 
thus, " for as much as you think fit or please.” (D. 18, 1/35.) 

3. The price must be real and not merely colourable 
( imaginaria venditio). (D. 50, 17, 16.) The price may be made 
less as a favour to the buyer (D. 18, 1, 38), but if it is not 
intended to be demanded, there is no sale. (C. 4, 38, 3.) 

4. In the absence of fraud, the Praetor refused to cancel a 
sale on the ground of mere inadequacy of price. (D. 4,4,16,4.) 
But it is stated in a rescript of Diocletian and Maximian, that 
when a thing was sold for less than half its value, the seller 
could recover the property, unless the buyer chose to make up 
the price to the full amount. (C. 4, 44, 2.) Although the 
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language of the rescript is perfectly general ( rem majovis 
pretii si tu vel pater tuus minoris dxstraxerit ), some authors con¬ 
tend that this rescript applies only to land, because the 
example mentioned is a farm. It is a toioot point whether, if 
the price were excessive, the buyer could withdraw from his 
bargain, unless the seller consented to take a fair price. 

Rights and Duties. 

Duties of Seller ( Venditor) = Rights in personam of Buyer 
( Emptor ). 

A. In the Absence of Special Agreement . 

The distinction here followed is recognised by the Roman 
jurists. Ulpian (D. 19, 1,11, 1) observes that in a contract 
bonae fidei , the first principle is to carry out the intentions of 
the contracting parties. If the parties are silent, then the 
duties are such as naturally pertain to the contract. This 
statement is rendered more explicit by another text from 
Ulpian, which puts the distinction on its proper basis, that the 
parties when silent are presumed to abide by the recognised 
custom. (Ea enim quae sunt moris et consuetudinis y in bonae fidei 
judiciis debent venire .) (D. 21, 1, 31, 20.) This points to the 
true origin of the group of duties now to be described. When 
the parties are silent, custom speaks. 

I. The seller is bound to deliver the thing sold ( praeslare , 
tradere rem) to the buyer. (D. 19, 1, 11, 2; D. 18, 1, 25, 1.) 
If the thing were res mancipi , the seller was bound to mancipate 
it to the buyer. (Paul, Sent. 1, 13, 4.) It must be observed 
that the obligation was simply to deliver, i.e.> to transfer the 
possession of the thing; not to make the buyer owner ( dornmus) 
of it. (I). 19, 4, 1, pr.) Hence, it was not necessary that the 
seller should be the true owner in order that the contract of 
sale should be valid. It is enough if the seller can give the 
buyer undisturbed possession. (D. 18, 1, 28.) 

This duty was conditional upon the payment of the price. 
The seller was not obliged to part with the thing sold until lie 
had got his money, and the whole of his money, (D. 19,1, 50; 
D. 19, 1, 13, 8; D. 18, 4, 22.) 

Illustration . 

TitiuB sells wheat to Gaius for 10 aurei, and Gaius, before the wheat is delivered to 
him, dies, leaving two heirs. One of the heirs cannot, by offering 5 aurei, get the 
half of the wheat. Titius is not bound to part with any of it until he gets the whole 
price. (D. 18, 1, 78, 2.) 
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4 The obligation imposed on tlie seller to transfer merely the 

, possession and not the ownership of the thing sold, is one of 
the most noteworthy features of the law of sale. What is 
the reason of this peculiarity? The object of a buyer is un¬ 
doubtedly to make himself owner of that for which he pays 
a price; and the straightforward course would appear to 
be that the seller should be bound to make a good title. 
That was the rule in barter (D. 19, 4, 1, 3), but not in sale. 
In the case of sale, the obligation to make a good title is split 
up into two parts, which together are nearly equal to the 
whole. (D. 19, 1, 11, 2.) The seller was bound merely to 
deliver the thing sold, but if the buyer were evicted in con¬ 
sequence of the badness of the seller’s title, the seller was 
bound to restore the price, and sometimes to pay a penalty. 
The meaning of this circuitous and clumsy arrangement can 
scarcely be doubted. If the seller had been bound to make a 
good title, then aliens ( peregrini) could neither have bought nor 
sold, for they could not be owners (domini ex jure Quiritium ). 
But aliens could “ possess,” and therefore an obligation to deliver 
possession combined with warranty against eviction, gave 
them as complete rights as it was possible they could have in 
the Roman Law. 

The process can be traced with considerable certainty by 
which the law of sale was thus shaped in the interests of 
aliens. In the first place, aliens were allowed to make contracts 
by stipulation when the words jidepromiUo, #c. t were admitted. 
An alien could not make a sponsio , but he could make a stipula¬ 
tion by other words. It will be seen presently that warranty 
against eviction originally had no other basis than stipulation : 
if there was no stipulation, that is, no express warranty, the 
law implied none. We also find that the obligation of simple 
delivery was often created by stipulation (vacuamque possessionem 
tradi). (I). 19, 1, 3, 1; D. 45, 1, 52, 1; D. 22, 1, 4.) It is, 
therefore, scarcely a conjecture to affirm that saleg were made 
by stipulations, and that those stipulations that were most con¬ 
venient were most generally used; and we shall see presently 
by what authority actual stipulations were made superfluous, 
and the law implied the obligations that constituted the law 
of sale. It is quite within the mark to say that the law of 
sale, in its latest form, consisted of stipulations taken for 
granted. 
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Illustrations, 

An heir sella to Gaius an estate of which Titius has been put in possession to secure 
a legacy. The heir cannot fulfil his obligation although he is owner. (D. 19,1, 2,1.) 

Titius has a usufruct of Gaius’ farm. Gaius sellrf the farm to Maevius. Gaius 
must redeem the farm before he can give Maevius free possession. (D. 19, 1,7.) 

Julius sells a farm over which a right of way exists to a neighbouring farm. This 
does not hinder the delivery of the free possession. (D. 18, 1, 59.) 

Titius, heir of Sempronius, sold a farm to SepticiuB in these terms :—“ The land of 
Sempronius, and all his rights thereon, you will buy for so much.” The land was 
delivered ; but its boundaries were not pointed out. Can Titius be compelled to pro¬ 
duce the title-deeds of the inheritance, and show what rights Sempronius had, and 
what are the boundaries ? Certainly ; and if .no such title-deeds exist, Titius must 
still point out the boundaries, as fixed by usage. (1). 19, 1, 48.) 

A creditor to whom a farm was mortgaged, and who had possession of the receipts 
of taxes (chiror/rapha tributorum ), sold it to Maevius, with a condition that Maevius 
should pay any tribute that might be due. The same land, on account of alleged 
arrears of taxes, is sold by the contractor of the district, and Maevius buys it and pays 
the price. Maevius can compel “the creditor to deliver up to him the receipts for the 
taxes that have been paid. (1). 19, 1, 52, pr.) 

In the absence of any agreement to the contrary, a sale of a house included all that 
was commonly regarded as part of it, or was intended for the permanent better en¬ 
joyment of the house. (1). 19, 1, 18, 31 ; D. 19, 1, 17, 7.) For details, see D. 19, 
1, 38, 2 ; D. 19, 1, 17, 8; D. 19, 1, 15 ; D. 19, 1, 18, 1 ; D. 18, 1, 78 ; D. 18, 1, 40, 
6 ; D. 18, 1, 76 ; D. 50, 16, 245, 1. 

The sale of a farm included the crop on the ground and fixtures in the 
soil, but not living animals, as fishes in a pond. (I). 19, 1, 17, 1 ; D. 6, 1, 14; 
D. 19, 1, 15 ; D. 19, 1, 16.) It did not include what was ordinarily called rata-caem 
(D. 18, 1, 66, 2), i.e., things dug up (eruta) as gravel, lime, &c. ; or cut, as trees. 
(D. 19, 1, 17, 6.) 

The sale of slaves did not carry with it the slave’s pecultum, ufiless specially agreed 
upon. (D. 18, 1, 29.) 

II. Prior to the delivery of the thing sold to the buyer, the 
seller must take as much care of it as a good paterfamilias. 
(D. 18, 1, 35, 4.) He is responsible for custodia and diliyenlia. 
(D. 19, 1, 12, 30.) 

This obligation might be diminished or enlarged. It was 
diminished if the buyer refused to accept the thing, or neglected 
to take it away after he was bound to do so. (D. 18, (5, 17 ; D. 
18, 6, 12.) ^f no time were agreed upon, the seller ought, after 
a reasonable time, to give notice to the buyer*to remove the 
goods. (D. 18, G, 4, 2.) If both buyer and seller made delay 
(mom), it was the same as if the buyer alone were in delay. 
(D. 19, 1, 51.) When the buyer made delay (mom), the seller 
was responsible only for wilful misconduct or extremely gross 
negligence (dolus), as in the case of a depositee. (D. 18, 6, 
17.) On the other hand, if the seller refused to give up the 
thing at the proper time, and was thus in delay (mom), ho was 

x 
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responsible not only for due care (diligentia), but for accidental 
loss. 


Illustrations . 

i 

Titiua sella a bouse to Gaius. The adjoining house is in a ruinous condition and 
threatens to fall. Titius does not require the owner of the dangerous property to give 
security (cautio damni infecti ), and before the house sold is delivered to Gaius, it is 
injured by the fall of the next house. On account of his negligence in not requiring 
security, Titius must pay for the damage sustained. (D. 19, 1, 12, 30.) 

Sempronius sells a house to Septicius, but before the time for delivery it is burned 
down by the carelessness of a slave belonging to Sempronius, and employed to watch 
the property. Does the loss fall upon Sempronius or Septicius? If Sempronius 
showed ordinary care in selecting the slave to watch the house, he was not responsible. 
(D. 18, 6, 11.) 

Titius sells a slave to Callus. After the sale, Titius orders the slave to do some 
dangerous work, and the slave breaks his leg. Is Titius responsible for the damage? 
Labeo said if Titius ordered the slave to do what he was accustomed to do before the 
sale, and what he would have ordered him to do if the sale had not taken place, he is 
not responsible. Paul took a different view, and said the question was whether the 
work was so dangerous that a prudent man would not have ordered it to be done 
either before or after the sale. (D. 19, 1, 54.) 

III. The seller must compensate the buyer in the event of 
his being evicted by law from the whole or part of the thing 
bought. (D. 41, 3, 23, 1; C. 4, 52, 5; C. 8, 45, 6.) 

This obligation was often created by express agreement. 
The technical phrase was lmbeve licere, that the buyer should 
have undisturbed possession of what he bought. To the 
stipulation a penalty was added, in Rome, generally of twice 
the price of the thing sold, elsewhere, varying according to 
local custom. (D. 21, 2, 6.) The stipulation was kept up 
for the sake of the penalty, long after the obligation to pay 
for eviction was recognised as a duty of the seller. Hence 
the obligation to answer for eviction presents itself under three 
aspects. (1.) The buyer stipulates for a penalty in the event 
of his being evicted. (2.) If no penal stipulation was made, 
the buyer could at any time, prior to eviction, call upon the 
seller to make it. (3.) If neither the stipulation nor any 
demand for it was made, and the buyer was evicted, the seller 
was bound to give compensation. These three cases will be 
examined separately. 

1. A stipulation is made, on this condition, that the seller 
promises to the buyer twice the price paid by him if he is 
evicted by law from the thing sold. If the promise were that 
the buyer should have undisturbed possession (habere licere), 
the seller was bound to pay the penalty if the buyer was evicted 
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by any one: if, however, the promise were that the seller and 
his heirs would not disturb the buyer, the penalty could not be 
exacted if an eviction were made by any other than those 
persons. (D. 19, 1, 11, 18.) If an eviction took place, the 
penalty became due ( stipulatio committitur). In order that the 
penalty should become due, five things must concur. 

1°. The seller must have promised absolutely. Thus, if he 
declined to guarantee for eviction in certain cases, the penalty 
was not due. 


Illustration. 

In Belling a slave, the owner guaranteed against eviction, unless the eviction took 
the form of the freedom of the slave. If the slave were free at the time of Bale, or 
were a stataliber , the buyer could not recover the penalty. (D. 21, 2, 69, pr.) 

2°. The ground of the eviction (causa emetionis) must have 
existed at the date of the sale. 

Illustration . 

A slave was sold without his pendium. The slave took away part of his peculium 
to his new master, who was thereupon sued for theft. The penalty for the theft 
exceeded the value of the slave, and the buyer surrendered the slave to his old master 
(noxae deditio). The buyer was nevertheless bound to pay the price. If the theft liad 
occurred before the sale, and the buyer had been obliged to surrender the slave, then 
the penalty for eviction would have been due. (D. 21, 2, 3.) 

3°. The eviction must be by order of a court of law, and 
the order must not bo bad in law. (D. 21, 2, 16, 1; D. 21, 
2, 51, pr.) 

If the eviction is by force, the remedy of the buyer is the 
interdicts to recover possession. (C. 4, 49, 17.) 

If the buyer goes to arbitration and loses, he has no redress 
against the seller, because ho was not forced to go to arbitra¬ 
tion. (D. 21, 1, 56, 1.) If the judge that ordered the eviction 
made a mistake through ignorance or stupidity, the buyer had 
no redress. He was deprived of his property by the blunder of 
a judge, a calamity that ought to be assimilated to floods or 
the like, all of which losses must be sustained by the buyer. 
(Vat. Frag., 10; C. 8, 45, 8; C. 8, 45, 15.} 

4°. The eviction must not be due to the fault of the buyer. 

Illustration . 

If the buyer, having a good defence as possessor, but no remedy if out of possession, 
allows the adversary to get possession, he must suffer the loss. (D. 21, 2, 29, 1; D. 
21, 2, 66, pr. ; C. 8, 46, 19.) 
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5°. The buyer must give notice to the seller of any threatened 
eviction, and allow the seller to come in and defend the title. 
(D. 21, 2, 53, 1; C. 8, 45, 20; C. 8, 45, 8; C. 8, 45, 17.) The 
neglect of this precaution involved a forfeiture of the penalty, 
unless the seller was out of the way and could not be found, or 
had expressly relieved the buyer from the necessity of giving 
him notice. (D. 21, 2, 63; D. 21, 2, 56, 6; D. 21, 2, 55, 1.) 

If the buyer is evicted from only a part of the thing sold, or 
from the usufruct of it, the seller must pay twice the proportion 
of the price that ought to be given for what is lost, not twice 
the whole price. (D. 21, 2, 62, 1; D. 21, 2, 39, 5 ; D. 21, 2, 13 ; 
D. 21, 2, 14; D. 21, 2, 15, pr.) 

2. If no stipulation were made at the time of the sale, the 
seller was bound to promise a penalty of double the price by 
stipulation, but not to give sureties for the amount. (D. 21, 1, 
31, 20; D. 21, 2, 37, pr.; D. 21, 2, 56, pr.) This obligation 
seems to have rested on an edict of the Curule iEdile, the 
terms of which have not come down to us. It was confined, 
probably by the terms of the edict, to sales of articles of value 
—as pearls, precious stones, silk garments, slaves. (D. 21, 
2, 37, 1.) It seems also that the defendant was compelled to 
pay double if he refused to promise. (D. 21, 2, 2.) 

3. If no stipulation were made, and the buyer was evicted, 
the seller was bound to give him compensation. (C. 8, 45, 6 ; 
D. 19, 1, 3 ; Paul, Sent. 2,17,1.) This obligation was imposed 
in the absence of a penal stipulation, and the seller was bound 
simply for compensation, not for a penalty. (D. 21, 2, 60.) 

The measure of damages was not the price the buyer gave 
for the thing, but the loss he suffered by the eviction. ( Quanti 
tua interest rem evictam non esse; non quantum pretii nomine 
dedisti.) (C. 8, 45, 23.) Hence the amount payable was 
greater or less, according as the thing increased or lessened in 
value. (D. 21, 2, 70; C. 8, 45, 9.) In no case, however, where 
the seller was ignorant of the flaw in his title, could he be 
compelled to pay more than twice the price as compensation 
for eviction. (D. 19, 1, 44.) 

* The stipulation being for a penalty was construed strictly; 
the obligation considered as of the essence of a contract in 
good faith was interpreted more liberally, with less regard to 
the letter and more to the spirit of the contract. 

1°. As regards the exception of grounds of eviction (causae 
evictionis). 
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Illustration . 

A Blave is Bold by Titius, who says, in a general way, that the slave is entitled 
to liberty upon the happening of an event, but without diBolosing the event. If the 
buyer did not know the condition, he can demand compensation; but in this case 
the penalty of stipulation could not be exacted. (D. 21, 2, 69, 6.) 

2°. In the penal stipulation the eviction must be by law; 
but in this obligation bonce jidei , that is not necessary; it is 
enough if the thing sold were not the property of the seller. 
(D. 21, 2, 41, 1.) Thus, if the buyer himself subsequently 
becomes the owner of the thing sold, he can recover damages 
as for eviction. (D. 19, 1, 13, 15.) 

lllustratio7is. 

A vase is left to Titius as a legacy upon a condition. Titius, knowing nothing of 
the legacy, buys the vase from the heir. He can recover the price in an action for 
breach of contract of sale. (D. 19, 1, 29 ; D. 30, 1, 84, 5.) 

Gaius sells a slave belonging to Sempronius to Titius, and Sempronius dies, leaving 
Titius his heir. Titius can compel Gaius to restore the price of the slave. (D. 21,2, 9.) 

The other conditions (2°, 4°, and 5°) apply equally to the 
general obligation and the penal stipulation. 

IV. The seller must suffer the sale to be rescinded, or give 
compensation in the option of the buyer, if the thing sold has 
undisclosed faults that interfere with the proper enjoyment of 
it. (D. 19, 1, 13, 1.) If the seller is ignorant of the faults, he 
is still responsible; but his ignorance affects the amount of 
damages. (D. 19, 1, 13, pr.) If the seller knows of the faults 
and conceals them, he is guilty of bad faith (dolus). In speak¬ 
ing of this duty (IV.), therefore, it is assumed throughout that 
the seller was ignorant of any faults in the thing sold. 

We are left in no doubt as to the source whence this obliga¬ 
tion -was added to the law of sale. At first, no obligation ex¬ 
isted except where there had been an express warranty against 
faults in the thing sold by the formal contract of stipula¬ 
tion. This explains a curious restriction in the duty. The 
seller -was not responsible for all faults, but only for those that 
hinder the free possession of the thing. This limit is found in 
the early forms of stipulations, which are ascribed to M. Mani- 
lius, who was consul B.C. 148. 

a That those she-goats are to-day in good health and able to drink, and 
that one may lawfully have them—all this you undertake ? ” 1 


1 IUas capras hodie recto esse et bibere- posse habereque rede licere , haec spondesne t 
(Varro, de R. R. 2, 3, 5 ; D. 19, 1,11, 4.) 


326 


RIGHTS IN PERSONAM. 

" That those swine are sound, a/d that one may lawfully have them, and 
be guaranteed against all damage done by them ; and that they are not 
from a tainted herd (and have got over the fever and flux)—all this you 
undertake ?” 1 

( 

These stipulations contain no penalty ; and it may be inferred 
that they would not have been made if the law had implied in 
every sale a warranty against undisclosed faults. It would 
thus appear that about B.c. 150 the obligation of warranty 
existed only when it was made expressly by stipulation. 

The next step was taken by the Curule ^Edile, who had 
jurisdiction over the markets, and naturally took a special 
interest in the law of sale. The reason for his intervention is 
manifest. The seller knows, or at least has the means of know¬ 
ing, what are the faults in the thing sold, but his interest is to 
conceal them in order to effect a sale or enhance the price; the 
buyer, on the other hand, has the strongest interest in knowing 
the exact worth of the thing sold, but his opportunities of 
knowing are very slender. (D. 21, 1, 1,1.) There is, therefore, 
nothing unfair in throwing upon the seller the obligation of 
disclosing any important defects in the thing he wishes to sell. 
This is especially important in the sale of animals and slaves. 
Slaves were common and valuable articles of merchandise, and 
they were liable to have serious undisclosed faults. It would 
have been very inconvenient' if it had been as dangerous to 
buy a slave in Rome as it is to buy a horse in England. 

I. The effect of the edict of the Curule dSdile was to impose 
on the seller an obligation to warrant the absence of certain faults 
in slaves, animals, and other things, with or without a stipula¬ 
tion. (D. 21, 1, 31, 20; C. 4, 49, 14.) If the seller did not do 
so, and faults were subsequently disclosed, then the sale would 
be rescinded, or a deduction made from the price, in the option 
of the buyer. (D. 21, 1, 48, 1.) 

u Those that are selling slaves shall inform the buyers what 
disease or defect each has; which is a runaway or wanderer, or 
still liable to be claimed for some wrong. And all those things 
they shall, as in duty bound, when the slave comes to be actually 
sold, openly and clearly declare. If a slave has been sold despite 
the foregoing, or has been in a state altogether different from 
what was promised, with or without stipulation, at the sale, and 

1 TUaace sues sanas esse habereque recte licere noxasque jpaestari ncqut de pecore 
morboso, esse spondesne f To which some add —perfunctas esse a febri et a foria. 
(D. 21 , 2 , 30 ; Varro, de R. R. 2 , 4 , 5 .) 
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it is alleged that in that respect a^pvarranty ought to have been 
given, we shall give an action to cancel the sale not only to 
the buyer, but to all to whom that property belongs. On the 
other hand, if the slave has been impaired in value after the 
sale and delivery by an act of the buyer or his agent or house¬ 
hold ; or if any offspring of it has been acquired lifter the sale ; 
or if there has been any accessory, to it in the sale, or the buyer 
has gathered any fruit,—all shall be restored. 

“Likewise, if a slave has committed a capital offence, or 
attempted suicide, or been sent to the amphitheatre to fight 
with wild beasts, all these things shall be mentioned in the 
sale; and if they are not, the seller shall be liablo to an 
action. 

“ Still more: if any one knowingly has offended in the 
premises, and sold a slave that he knows to be diseased or 
vicious, he shall be liablo to an action.” (D. 21, 1, 1, 1.) 

“ The sellers of beasts of burden shall openly and plainly 
declare what disease or defect each has; and as they are sold 
equipped in their best harness, so shall they be delivered to 
the buyer. If any one offends in the foregoing, we shall give 
actions against him as follows:—For the restitution of the 
harness, or cancelling the sale because of its non-delivery, 
within sixty days; for disease or defect, to cancel the sale, 
within six months; for disease or defect, to obtain a deduction of 
the price, within one year. 

“ If a pair of beasts of burden are sold together, and the 
sale is liable to be cancelled for one, the other may be returned.” 
(D. 21, 1, 38, pr.) 

“ In all that herein relates to the soundness of beasts of 
burden, the same shall be observed in regard to all other 
cattle.” (I). 21, 1, 38, 5.) 

The terms of the edicts differ, but the times mentioned in the edict relating to 
beasts of burden were transferred to the sale of slaves (Paul, Sent. 2, 17, 6); and 
substantially the two edicts may be read together. (D. 21, 1, 38, 2.) In order that 
the edicts should apply, the following conditions must exist: (1) The fault must 
exist at the time of the contract (C. 4, 58, 3) ; and (2) the buyer must be ignorant 
of the fault, although ignorance of the Beller is no excuse. (D. 21, 1,48, 4 ; D. 21, 1, 
1, 6; D. 21, 1, 51, pr.) 

Morbus (disease).—Sabinus defines It as “an abnormal condition of the body, which 
impairs its usefulness ” (morbus est habitus cujusque corporis contra naturam t qui usum 
ejus facit deteriorem). Disease may be in the body generally, as fever; or in Borne 
part only, as blindness and lameness. (D. 21, 1, 1, 8.^) 

The want of teeth is not a disease, says Labeo, for then all newborn children would 
be diseased. (D. 21, 1,11.) 
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Labeo thought the sterility of a femjL slave was a disease, within the meaning of 
the edict; but Trebatius said it was not, if it did not arise from some special disease. 
(D. 21, 1,14, 3.) 

Vitium (defect) is distinguished from disease. All disease is defect, but all defect is 
not disease. (D. 21, 1, 17.) Morbus is a temporary, vitium is a permanent ahd in¬ 
herent defect (D. 50, 16, 101, 2), as a one-eyed or stammering slave, a biting or kick¬ 
ing horse, an ox that gores. (D. 21,1, 1, 7 ; D. 21,1, 4, 3.) 

In regard to both morbus and vitium t it is to be observed that they included only 
defects of the body, not of the mind, unlesB the mental defect clearly arose from some 
bodily ailment (D. 21, 1, 4, 2 ; D. 21, 1, 4, 3 ; D. 21, 1, 19 ; D. 21, 1, 4, 1) ; and 
even of the bodily ailments, only those sufficiently serious to impair the usefulness of 
the slave or animal. (D. 21, 1, 1, 8 ; D. 21, 1, 4, 6 ; D. 21, 1, 6, 1; D. 21, 1,10, 2.) 

Pugitivus and erro (runaway and wanderer). A runaway is one that escapes 
beyond the reach of his master, with the intention of deserting his service. (D. 21, 1, 
17, pr.) There must be an intention to desert (D. 21, 1, 17, 3), and an actual escape 
beyond the control of his master. (D. 21, 1, 17, 13.) 

Erro or wanderer is one that is in the habit of staying away from home, wandering 
about with no particular object, and returning home after a time. (D. 21, 1, 17, 14.) 

The edict mentions a runaway, but not a thief (fur). This seems a curious incon¬ 
sistency, a thief being scarcely less objectionable than a runaway. The reason assigned 
is that a thief may be peaceably possessed ; but the vice of running away is one incon¬ 
sistent with the possession of the slave (habere licere). (D. 19, 1, 13, 1.) 

Vitium noxae. —In consequence of the rule that the responsibility for a slave’s delict 
attaches to his master at the time of action brought, it was not safe to buy a slave 
without a special warranty that no such liability was attached to the slave. (D. 21, 
1, 17, 18.) 

Another fault seems to liave been included in the edict; not to sell an old hand 
for a new ( nc veteratorpro novicio veneat), (D. 21, 1, 37); the temptation waB of course to 
represent a slave as more docile, in order to enhance the price. (D. 21, 1, 65, 2.1 

It seems also that the seller was bound to disclose the nationality of the slave, 
otherwise the sale might be cancelled ; for the nationality was often a most material 
circumstance in the selection of a slave. (D. 21, 1, 31, 21.) 

An extension was given to the edict by the interpretation of 
the jurists. The edict, in terms, specifies certain faults that 
must be disclosed, and requires a warranty to be given orally, 
with or without stipulation (dictum 'pi'omissumve ). The jurists 
held that a warranty in respect of faults not specified in the 
edict, given orally with or without stipulation, should have the 
same effect as a warranty given under the terms of the edict. 
(D. 21, 1, 18.) Hence, if any one affirmed anything of a slave 
that was not true, or denied anything that was true, as saying 
that he was not a thief when he was, or that he was a skilled 
workman when he was not, then an action lay against him. 
(D. 21, 1, 17, 20.) . 

But every recommendation of his goods by a seller was not 
construed into a warranty. Language of mere praise was 
scrupulously distinguished from promises intended to create a 
liability. (D. 21,1, 19.) If a seller said his slave was steady, 
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you were not to expect the gravity ^nd sobriety of a philosopher; 
if he said the slave was active and vigilant, it was not to be 
supposed that he worked night and day. (D. 21, 1, 18, pr.) 
So, if the slave was said to be an artificer, you must only 
expect what was ordinarily looked for in an artificer. (D. 21, 
h 19, 4.) 

The edict, so far as its exact terms have been preserved to 
us, applies only to slaves and cattle (res se moventes ), not to 
moveables, and still less to immoveables. We are assured, 
however, by Ulpian, that it included all these classes of things. 
(D. 21, 1, 1, pr.; D. 21, 1, 63.) An example is given in the 
Digest (D. 21, 1, 49) of pestilential land, the sale of which 
might be cancelled, and another in the Code (C. 4, 58, 4) 
of land bearing poisonous herbs or grass. 

Again, when a vessel was sold there was an implied warranty 
of its soundness. (D. 19, 1, 6, 4.) But this decision was not 
arrived at without a conflict of opinion ; Labeo and Pomponius 
held that there was an implied warranty, Sabinus that there 
was not. 

B. Duties imposed on the Seller by Special Agreement . 

1. It was entirely in the power of the parties to define the 

quantity or extent of the thing sold, or to reserve rights for 
the seller. Thus the seller might reserve a usufruct or habit - 
atio . (D. 19, 1, 53, 2; D. 9, 1, 7.) On the other hand, he 

might warrant the absence of any servitude (uti optimus maxim- 
usque est ). (D. 50, 16, 169; D. 50, 16, 90.) Again, rata caesa, 
which, unless specially mentioned, arc not included in the sale, 
might be added. (D. 19, 1, 17, 6.) On the other hand, the 
seller might reserve all the edible fruit ( pomum ) or the quarries 
(lapicidinae) on the land. (I). 50, 16, 205; D. 18, 1, 77.) But 
personal obligations, not falling within the class of praedial 
servitudes, could not be imposed. 

Illustration . 

Lucius Titius promised to give annually out of his lands 100,000 modii of com to 
the owner of the lands of Gaius Seius. He sold the farm, with an express clause that 
the land was sold subject to all burdens (quo jure quaque conditione ea jyraedia 
Lucii hodie sunt , ita vaeneunt, itoque habebuntur). Notwithstanding this agreement, 
the buyer was not bound to supply the 100,000 modii of grain annually. This obli¬ 
gation is not a servitus . (D. 18,1,18 1.) 

2. The seller may, by agreement, make himself responsible 
for the accidental loss of the thing sold, or liable only for 
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misconduct (dolus), not for/due care (culpa and diligentid ). 
(D. 18, 1, 35, 4.) 

3. Every seller was bound to promise a penalty of double the 
price on eviction, unless it was part of the bargain that he 
should not make that promise. (D. 21, 2, 37; D. 21, 2, 56; 
D. 21, 2, 4.) If the seller bargains that he shall not pay com¬ 
pensation in the event of the buyer being evicted, he is not 
obliged to pay damages, but he is bound to restore the price 
paid if the buyer is evicted. (D. 21, 2, 69, pr.; D. 19, 1, 
11, 18.) 

4. By no agreement between the parties can the seller be 
exempted from responsibility for cheating (dolus). (D. 13, 6,17.) 

Illustrations . 

Titius sells a thing that he knows is not his own, and bargains to be exempt from 
responsibility for eviction ; such a bargain is void. (D. 19, 1, 69.) 

Titius sold a slave, saying in a general way that he was a statuliber , but concealing 
the condition of his liberty, which he well knew. This agreement does not diminish 
his responsibility. (D. 21, 2, 69, 5.) 

Titius, knowing that his land was subject to a particular servitude, made a 
special agreement that he would not be responsible for any servitude that might be 
found. This agreement notwithstanding, he must give compensation for the servitude. 
(D. 19, 1, 1,1; D. 21, 2, 69, 5.) 

5. By express agreement the seller might bind himself to 
give sureties as well as a formal stipulation in ease of eviction. 
(D. 21, 2, 4.) 

Duties of Buyer (Emptor) = Rights in personam of 

Seller ( Venclitor). 

A. Duties imposed upon the Buyer without Special Agreement. 

1. The buyer must pay the price agreed upon. He is bound 
not merely to deliver the money, but to give a good title to it. 
(D. 19, 1, 11, 2.) Thus a payment of the price with money 
belonging to the seller is no payment at all. (C. 4, 49, 7.) 

If the buyer does not pay on delivery of the thing sold, and 
has not got credit, he must pay interest. (D. 19, 1, 13, 20; D. 
19, 1, 13, 21; Paul, Sent. 2, 17, 9.) If credit has been given, 
interest is due from the expiration of the credit. If, before the 
money is paid, the ownership of the thing sold is called in 
question, the buyer is not bound to pay, unless sureties of the 
highest trustworthiness are offered in case of eviction. (Vat. 
„ Frag. 12; D. 18, 6, 18, 1.) 

2. The buyer ought to accept delivery; and he may be com- 
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pelled to remove what he has bought by the actio ex vendito. 
(D. 19, 1, 9.) 

3. The buyer must pay the expenses the seller is put to in 
keeping the thing sold prior to delivery—as, e. g., repairing a 
house, providing medical attendance or teaching to a slave, or 
the expenses of burying a slave (D. 19,1,13, 22), and generally 
expenditure honestly and properly incurred. (G. 4, 49, 16.) 
The seller must, however, furnish a slave sold with food, if he 
has the services of the slave, and the buyer does not make delay 
in receiving the slave. (D. 19, 1, 38, 1.) 

B. Duties imposed on the Buyer by Special Agreement . 

1. Right of pre-emption to seller ( pactum j orotimiseos). On 
a sale, a seller could bargain that the buyer should not sell the 
thing to any one except himself. (D. 18, 1, 75; D. 19,1, 21, 5.) 

2. The seller might make it a term of the contract, that the 
thing sold should be let to him at a given rent. (D. 19, 1, 21, 4.) 

3. It might be agreed that a female slave should not be 
employed for immoral purposes. (C. 4, 56, 3.) The seller 
could not after the sale withdraw the condition; and a viola¬ 
tion of it enabled the slave to claim her freedom. (C. 4, 56, 1.) 

4. A slave might be sold with the condition that he should 
be removed from a certain district. (D. 18, 7, 5; C. 4, 55, 5.) 

5. A slave might be sold on condition that he should be 
manumitted. (C. 4, 57, 6.) To these examples many more 
might be added if it were necessary. Often these special duties 
were imposed by stipulation, especially when a penally was 
added; but a mere oral agreement without stipulation was 
perfectly valid. 

Investitive Facts. 

The contract of sale is made as soon as the price is agreed on, although it 
is not as yet paid over, nor even an earnest given ; for what is given as an 
earnest is a proof (not a part) of the contract of sale. This ought to hold 
only in the case of unwritten contracts of sale ; for in such sales we have made 
no change. But in those that are made by writing, we have determined that 
the sale is not complete unless instruments of sale are written out by the 
contracting parties; or, if written by another, signed by the maker of the con¬ 
tract ; and that if made through a tabellio (notary), the sale is not completed 
unless the writings are fully finished in every part. For as long as any of 
these conditions is wanting there is room to draw back, and either seller or 
purchaser can retire from the purchase with impunity. But we have allowed 
them so to retire only if nothing has been given as earnest. But if this has 
followed on the agreement, then whether the sale has been formally put in 
writing or not, he that refuses to fulfil the contract, if he is the buyer, loses ' 
what he has given; and if the seller, is forced to restore double, although 
nothing was expressly said about the earnest. (J. 3, 23, pr.; G. 3, 139.) 
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The earnest {arrkae), if not part of the price, was to be returned on the completion 
of the sale. (D. 19,1,11, 6 ; D. 18, sf 8.) Often a ring was given. (D. 18,1,35, pr.$ 
D. 14, 3, 5, 15.) The advantages of earnest were these : (1) it marked off the stage 
of mere proposals from that of a definite agreement; (2) the forfeiture of the earnest 
was an inducement to the faithful performance of the contract. A somewhat difficult 
question of interpretation arises with reference to the constitution mentioned by 
Justinian. In the case of contracts to be reduced to writing, there was liberty to 
withdraw up to the actual writing. If in such a case earnest was given, the party 
withdrawing forfeits the earnest. Now Justinian seems to put both written and 
unwritten agreements on this footing, that by forfeiting the earnest either party could 
withdraw from the contract. The object of earnest is to bind the contract, but such a 
rule would have made it a way of loosing the contract, and therefore seems inconsistent 
with its nature. Savigny thinks the explanation is this : that in contracts not to be 
written, the party who withdraws forfeits the earnest, in addition to being subject to 
an action on the sale. 

Remedies. 

A. To Enforce the Duties of the Seller, 

I. Actio Errvpti. —This was an action by which the seller could be compelled to per¬ 
form his obligations or pay compensation. It was necessary, however, that the buyer 
should have paid the price, or at least made a tender of it. (D. 19, 1, 13, 8.) 

By this action also were enforced all special agreements (pacta) made in the con¬ 
tract of sale. (D. 18, 1, 68 ; D. 18, 1, 40, 1.) 

II. Actio Redhibitoria. —This was the action given by the edict of the ^Edile to 
cancel a sale in consequence of faults in the thing sold. (D. 21, 1, 23, 7; D. 21, 1, 
60.) It could be brought by the buyer, or by any universal successor. (D. 21, 1, 23, 
5 ; D. 50, 16, 17, 1 ; D. 21, 1, 19, 5.) The object was twofold—(1) complete resti¬ 
tution to the seller of the thing sold, with all its produce and accessories j and (2) to 
give the buyer the price, with interest, as an equivalent for the restitution of the pro¬ 
duce. (D. 21, 1, 31, 2 ; D. 21, 1, 23, 9 ; D. 21, 1, 27; D. 21, 1, 29, 2.) The seller 
was required to restore the price before the buyer delivered up the things sold. (D. 
21, 1, 25, 10; D. 21, 1, 26.) 

The action must be brought within one year. 

III. Actio acstimatoria sen quariti minor is. —This action is brought to reduce the 
price, not to cancel the sale. When this action was used, it was, however, in the 
power of the judex to cancel the sale. (D. 21,1, 43, 6.) 

This action must be brought within six months. 

IV. Actio ex stipulatn or condictio certi: when a promise had been made by stipu¬ 
lation. ' 

B. To Enforce the Duties of the Buyer. 

I. Actio Venditi. —This was the remedy of the seller, by which he could compel 
the buyer to observe his duties, whether those were inherent in the contract, or added 
by special agreement as part of the sale. (D. 18, 1, 75 ; D. 19, 1,11,1.) 

* 

II.—HIRE ( Locatio Coxductio). 

Definition. 

In locatio conductio one person ( locator ) agrees to give to 
another ( conductor ) the use of something, or to do some work, in 
return for a fixed sum (merces certa ). (D. 19, 2, 1; D. 19, 2, 
22, 1; Paul, Sent. 2, 18, 1.) 
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The contract of letting on hire is very like that of sale, and rests on the 
same rules of law: for as the contract (Jf sale is made by agreeing on a 
price, so there is understood to be a contract of letting on hire when the 
amount to be paid is fixed. The actio locati is open to the letter; the 
actio conducti to the hirer. (J. 3 , 24 pr.; G. 3 , 142 .) 

Moreover, just as it was a common question whether barter was a con¬ 
tract of sale, so a question used to be raised with regard to letting on hire. 
The case put was this :—A man gives you something to use or enjoy, and 
receives something else from you in turn to use or enjoy. Now, it is held 
that this is not a letting on hire, but a distinct kind of contract. If, for in¬ 
stance, a man has one ox and his neighbour too has one, and they mutually 
agree that each shall lend the other his ox free every ten days in turn, to do 
their work, and one ox dies while not in his owner's care, then no actio locati 
or conducti or commodati is open to the owner, for the loan was not gratuitous ; 
but he must bring an actiopracscriptis verbis. (J. 3 , 24 , 2 ; G. 3 , 144 .) 

Part of the Bum may be paid in goodH, as when the landlord agrees to accept bo 
much com for a portion of the rent. If, however, the whole rent is in kind, it is not 
locatio conductio. (D. 19, 2, 19, 3.) 

The price must be substantial. If the payment were a single coin, there would be 
a gift, not a letting for hire. (D. 19, 2, 46 ; 1). 19, 2, 20, 1.) Hence a letting to 
a wife for a mere trifle, as a favour to her, is void, as being a prohibited dona¬ 
tion. (D. 24, 1, 52.) Put the amount was not to be too narrowly scrutinised 
if there was no fraud, and the intention of the parties was to have a real letting, 
and not a gift. (D. 19, 2, 22, 3 ; D. 19, 2, 23.) 

All we have said above (in regard to sale) about leaving the price to 
be fixed at the discretion of a third person, must be understood to apply also 
to letting on hire, if the pay is left to a third person's discretion. Hence, 
if a man gives clothes to a fuller to clean, or to a tailor to mend, and no sum 
is fixed to be paid at the time, but he is to give afterwards the sum they 
agree on, then this is not properly a contract of letting on hire, but gives 
rise to an actiopraescriptis verbis . (J. 3 , 24 , 1 ; G. 3 , 143 .) 

Sale differs from letting, as ownership differs from a tem¬ 
porary use. 

If I deliver to you gladiators on these terms, that for each man that 
comes out unhurt I shall be given twenty denarii as the price of his toil 
( pro sudorc ), and for each man that is killed or disabled one thousand 
denarii , it is a question whether this is a contract of sale or of letting on 
hire. The better opinion is, that as regards those that come out unhurt 
the' contract is one of letting on hire; but that as regards those that are 
killed or disabled, it is one of sale. Which it is to turn out in each case 
depends on accident, just as if the sale or letting on hire were conditional: 
for there is no doubt now that things can be sold or let out conditionally. 

(G. 3 , 146 .) 

Another disputed case is this : If Titius agrees with a goldsmith that the 
goldsmith shall, out of his own gold, make rings of a certain weight and shape, 
and receive say ten aurei , is this a contract of sale or of letting on hire ? 
Cassius says that it is, as regards the materials, a contract of sale ; as regards 
the work, of letting on hire. But it is now hdd that it is a contract of sale 
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alone. If, however, Titius gave his own gold, and a sum was fixed to be 
paid for the work, there is no d6ubt it is a case of letting on hire. (J, 3, 
24, 4; G. 3, 147.) 

This contract includes theftwo antithetical objects of all contracts —things and 
services. The duties arising out of this contract differ materially, therefore, according 
as the object is the use of a thing, or the performance of Borne service. This distinction 
must be kept in view with reference to a question that cannot be passed over without 
discussion. What is the true place of the contract of hire ? In this work it is placed 
under the category of rights in personam, but is not the interest of a hirer of land 
such as to require it to be placed, along with usufruct and use, under the law of pro¬ 
perty ? This question does not arise with reference to the hiring of services, and 
therefore, even if we were bound to transfer the hiring of things to the law of property, 
we should still be obliged to reserve a place for the hiring of services among contracts. 
Are we right in placing the hire of things under contract instead of property—under 
rights in personam >, instead of under rights in rem 1 

This depends upon the nature of the interest of the hirer ( conductor ). Has the 
conductor of a farm a right in rem, or only a right in personam against the letter 
(locator), the owner of the land ? According to the definition of right in rem, it is 
necessary that the conductor should have a right as against all the world to the posses¬ 
sion of the land for the time agreed upon. Now, nothing is more certain than that 
the conductor had no such right. In the first place, if the locator sold the farm, the 
buyer could at once evict the conductor. (C. 4, 65, 9.) Again, if the landlord be¬ 
queathed the farm aB a legacy, the legatee could evict the conductor, whose only 
remedy was an action for damages against the heir. (D. 19, 2, 32.) But even the 
landlord (locator) himself was not bound absolutely to allow the conductor possession, for 
if he could show that he wanted the house let for his own accommodation, he could 
evict the conductor without giving him any compensation. (O. 4, 65, 3.) But if a 
farm forms part of a dowry, and is let out by the husband for a fixed time, the wife 
cannot reclaim the farm without giving security that she will leave the tenant-farmer 
in quiet enjoyment, provided only she receives the rents. (D. 33, 4, 1, 15; D. 24, 
3, 25, 4.) 

The right of a conductor may be contrasted with the interest of a usufructuary. 
A conductor could not bring an action of theft against a person that had stolen growing 
crop (D. 19, 2, 60, 5), or had secretly dug for and carried away minerals. (D, 47, 
2, 52, 8.) The owner (locator) was, however, bound to sue the thief, and hand over 
the proceeds to the conductor. On the other hand, the usufructuary, although he had 
no right to the crop before it was gathered, had, nevertheless, such an interest in the 
land as to enable him to bring an action for theft. Hence, although he was not owner 
of the stolen produce, and therefore could not bring the condictio fwrtiva , he was re¬ 
garded as having a right to the possession, which was violated by the theft. (D. 7,1,12, 
5.) It iB true that the conductor of a moveable had the actio fwrti when the moveable 
was stolen, but that waB in consequence of his being responsible for the loss of the 
thing. (J. 4, 1,15.) 

The true position of the conductor appears by contrast with the holder of a 
superficies (p. 259.) For his protection a special interdict was invented (D. 43, 18, 
1» pr.); a **d also, if he were not in possession, a praetorian action in rem. We are told 
that this action was provided because it was uncertain whether an action for letting 
would lie—precisely the same controversy that existed in the analogous case of 
Emphyteusis, and which was settled by the Emperor Zeno. (D. 43,18,1,1.) Another 
text from the same passage describes the contrast between superficies and the contract 
of locatio-conductio. Superficies was a right either perpetual or granted for a very long 
time ; and CJlpian goes on to say that that was the test by which the Praetor discri¬ 
minated between superficies and a simple contract of hire. If, says Ulpian, a person 
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hired a superficies for a Bhort time, no action in rem would be given ; but if it were for 
a long time, such a remedy would be given. (I*. 43,18, 1, 3.) The letting of farms 
was usually limited to five years. (D. 19, 2, 9, 2; D. 19, 2, 24, 2 ; C. 4, 65, 7.) 
Considering that it was a disputed point whether the actio ex locato would lie in the 
case of superficies , there can ’be no hesitation in affirming that the actions in rent 
were given only in the case of a perpetual interest in the land, or one lasting at least 
for a considerable time. 

Lastly, the tenant-farmer was not a possessor (p. 210), and therefore could not avail 
himself of the Interdicts. This fact, taken along with another, that the farmer had 
no quaai-actio in rem , conclusively proves that his interest belongs to the class of rights 
in personam. 

Rights and Duties. 

First, Locatio-conductio OF THINGS. 

The following terms were generally employed to designate 
the parties. The hirer ( conductor ) of a house ( praedium urbanum) 
was called inquilinus , and the rent he paid was called pen no. 
The hirer ( conductor) of a farm ( praedium rustic uni) was called 
colonus 9 and the rent he paid reditus . 

Duties of locator of things = rights in personam of conductor 
(inquilinus or colonus ). 

I. To deliver the thing to the hirer, and to permit him to 
keep it for the time agreed upon. (D. 19, 2, 9 ; D. 19, 2, 15, 8.) 
The hirer may sublet. (D. 19, 2, 48; C. 4, 65, 6.) 

The responsibility incurred by an owner ( locator ) who does 
not perform this duty, varies according as his non-performance 
arises from his fault or not. If he fails in consequence of his 
own fault, he must pay full compensation (id quod interest). 
(D. 19, 2, 30, pr.) 

Titius lets a farm to Seius for five years. At the end of two years Titius sells the 
same farm to Sempronius, who turns Seius out. Titius must pay Seius compensation 
for the eviction. He could have protected himself, however, by making it a condition 
of sale that Sempronius should allow Seius to remain for the rest of his tenancy. 
(D. 19, 2, 25, 1.) 

If, however, it is through no fault of the owner that the hirer 
is evicted, the latter is entitled only to a remission of the rent. 

Illustrations. 

Galius buys a house from a person in possession, whom he has every reason to 
believe to be owner. He then lets the house to Maevius. Soon after, the true owner 
brings an action against Galiua, and, succeeding in it, evicts MaeviuB. Maevius has 
an action against Gallus ; but if the latter offers Maevius equally good accommodation 
elsewhere, he is entitled to be absolved from the action. (D. 19, 2, 9, pr.) 

Titius lets a farm to Gaius, and the farm is confiscated. Gaius is entitled only to 
a remission of the rent, not to damages for the non-enjoyment. (D. 19, 2, 33.) 
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* If a house is burned down, the tenant (inquilinus) is not bound to pay any rent 
after the fire. (D. 19, 2, 30, 1.) , 

If the thing let is carried off by robbers, the owner is bound to remit payment for 
the unexpired term of the contract. (D. 19, 2, 34.) 

A landlord, during the currency of a lease, resolves to pull down the house and 
rebuild it. If there is no necessity for this step, he must give the tenant compensation 
(id quod interest) ; but if it is necessary, he must allow simply a remission of* the rent. 
(D. 19, 2, 35, pr.) 

Titius lets a farm to Gaius for five years. At the end of two years Titius dies, 
leaving Sempronius his heir, and bequeathing a usufruct of the farm to Gaius. Gaius 
is absolved from the further payment of rent (D. 7, 1, 34, 1), and the heir is bound to 
release Gaius from the contract. (D. 33, 2, 30, 1.) 

II; The owner is bound to keep the thing in a state such that 
the hirer can enjoy the use’ agreed upon. If the thing becomes 
deteriorated, and is not repaired, the hirer may demand a 
reduction of the rent or a release from the contract. Trifling 
repairs must, however, be executed by the hirer. (D. 19, 2, 
27.) 

Titius lets a house to Gaius, and Sempronius, an adjoining proprietor, builds and 
shuts out his light. Gaius may throw up the contract. So if the doors and windows 
decay, and are not repaired. (D. 19, 2, 25, 2.) 

III. The landlord ( locator ) must sec that there are no faults in 
the thing let likely to causo damage. If he does not, he must 
pay for the injuries resulting. (D. 19, 2, 19, 1.) 

Illustrations . 

Titius lets a farm to Gaius along with the large jam or vats (dolia) used iu wine¬ 
making. The vats are rotten, and Gaius loses his wine. Titius must pay for the 
wine. (D. 19, 2, 19, 1.) 

Titius lets pasture-land that produces poisonous or injurious herbs. If Titius is not 
aware of the fault, he is bound merely to remit the rent; but if he did know, he must 
pay all the damages that may result. (D. 19, 2, 19, 1.) 

Gams hired Stichus the slave of Titius to drive his mules. By the negligence of 
Stichus a mule was killed. Must Titius pay for the mule ? If the contract was made 
with Stichus and not with Titius, Titius must pay the damage to the whole extent of 
the slaved pccidiutn , and also so far as he has drawn profit from the letting. But if 
Titius himself let the slave, he is not responsible if he exercised due care in selecting 
Stichus for the work. (D. 19, 2, 60, 7.) Generally, however, in such cases, the hirer 
had an action ex delfcto. Thus, if a slave was let out to keep a shop and stole any¬ 
thing, the hirer could sue his master for the theft, and compel him either to pay him 
the value of the things stolen, or to.surrender the slave (noxae deditio). (I). 19, 2, 
45, 1.) 

i 

IV. The owner must permit the hirer to carry away any 
moveables he has brought on the land or house, and even, fix¬ 
tures, provided he promises (by stipulation) not to injure the 
house, but to leave it in as good condition as before. (D. 19, 2, 
19, 4.) (See p. 132.) 
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Duties of Hirer of Things ( inguilinus , colonus ) = Rights 

in personam locator. 


A. In the Absence of Special Agreement. 

%1. To the rent agreed upon ( pensio , reditus> merces) and 
interest, if the payment falls in arrear. (D. 22, 1, 17, 4; C. 4, 
65, 17.) If the rent of a house or farm were in arrears for two 
years, the hirer could be evicted. (D. 19, 2, 54, 1.) 

Exception. — In certain cases the hirer was entitled to a remission of rent, in 
whole or in part, even when there was no misconduct on the part of the locator . (D. 

19, 2, 15, 2.) 

Thus when a house needs repair, and the landlord requires the tenant to leave 
during the repairs, the tenant pays no'rent ; and if the tenant is kept out for more 
than six' months, he can throw up his tenancy. (D. 19, 2, 60, pr.) 

In other cases a remission was allowed on account of loss or damage to crops, but 
only when the damage was serious (JD. 19, 2, 25, 6 ) ; and was not compensated by 
particularly good harvests in other years of the tenancy (0. 4, 65, 8 ) ; and when the 
risk was not thro* n upon the tenant either by the custom of the place or by special 
agreement. (D. 19, 2, 15, 4 ; C. 4, 65, 19.) Subject to these limitations, the land¬ 
lord was obliged to forego »*ven the whole of his rent when the crop was lost or very 
much destroyed by inundations, tempests, hostile invasions, wind or rain. Allowance 
was also made for the depredations of locusts (C. 4, 65, 18), jackdaws, starlings, and 
for the blight. (D. 19, 2, 15, 2.) 

II. The hirer must keep possession of the thing for the time 
agreed upon. If without a reasonable excuse he leaves the 
house or laud, he must nevertheless continue to pay rent. (D. 
19, 2, 24, 2 ; D. 19, 2, 55, 2.) If the tenant has reason to fear 
that the house will fall down, he is absolved from paying the 
rent. (D. 19, 2, 27, 1.) 

III. The hirer must take all reasonable care of the thing 
hired, but he is not responsible for accident. (C. 4, 65, 28.) 
He is responsible if the thing is stolen (J. 4, 1, 15), but not if it 
is carried away by robbers. (D. 19, 2, 9, 4.) 

The hirer ought to do everything according to the terms of his hiring; and 
if anything is passed over in the terms, he ought to render in that case what 
is just and fair. 

When it is for the use of garments, or silver, or beasts, that a man has 
made or promised payment, he is required to guard those with all the care 
that the most diligent head of a house employs in regard to property of his 
own. If he does this and yet by some mishap loses the property, he will 
not be bound to restore it. (J. 3, 24, 5.) 


Illustrations . 

Gaius hires from Titius weights, which are broken by the ^Edile for being unfair. 
Must Gaius make good their value ? If he hired them for good weights, he is released ; 
but if he knew they wfere light weights, he must pay their value. (I). 19, 2, 13, 8.) 

Y 
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Titiua lets two mules to Gaius, and guarantees that they will carry a certain weight. 
Maevius overloaded the mules, and tHey were injured. Gaius may be sued for breach 
of contract, and Maevius for damnum injuria. (D. 19, 2, 30, 2.) 

A shipmaster proceeds on a river without a rudder. A storm arises, and the boat 
is lost. He is responsible to the passengers for the damage they sustain, upon the con¬ 
tract of hire. (D. 19, 2, 15, 2.) 

A shipowner has agreed to carry goods to Mintumae, but finding the river too 
shallow, transfers the goods to a boat belonging to another owner. The boat is lost at 
tbe mouth of the river. Which of the owners is responsible ? Upon this point opinion 
'did not Beem to be quite agreed. Labeo says the owner of the first vessel is not 
responsible unless he was in fault; but he is if he transferred the goods without 
the consent of the owner, or at a time when he ought not, or the second vessel is 
unseaworthy. Paul, however, says that the owner of the first vessel is not responsible 
unless he has been negligent. (JJ. 19, 2,13, 1.) 

IV. The hirer must return the thing at the time agreed upon. 
The hirer Avas bound to give up possession, even if he claimed 
the property as his own. After surrendering possession, he 
could, if he liked, institute an action for the recovery of it; 
(C. 4, 65, 25.) Zeno made it an olfeuce punishable with fine or 
exile for a tenant to contest the title of his landlord without 
yielding up possession. (C. 4, 65, 32.) 

B. By Special Agreement. 

1. An agreement that the hirer shall not keep a fire ( ignem ne 
lidbeto ), made . him ansAverable when the house was lost by 

* accident, if he kept a fire. (D. 19, 2, 11, 1.) 

2. An agreement that the hirer will not fell, peel, or burn 
the trees, nor suffer it to be done, imposes on him the obligation 
not only of stopping a person that does it, but of taking means 
to prevent any one doing it. (D. 19, 2, 29.) 

3. A penalty Avas often added to the obligation to keep 
possession for the time agreed upon, corresponding to the 
penalty on the locator , for eviction. (D. 19, 2, 54, 1.) 

4. It may be agreed that if a farm is not cultivated in the 
manner prescribed by the contract, the landlord may turn 
out the tenant and let the farm to another, and that the tenant 
in that case should make up the rent if the landlord could not 
get the same rent as before. If, hoAvever, the land fetched 
more, the tenant could not recover the excess, because it was 
held that the agreement was meant for the benefit of the land¬ 
lord only.’ (D. 19, 2, 51.) 

* Second, Locatio-conductio OF SERVICES ( operarum). 

If the material upon which labour is to be employed is contributed by the workman, 
the contract is one of sale, not of hire. The hire of services exists only when the 
workman gives his services, and nothing more, and all the material is contributed by 
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his employer. (J. 3,24,4.) But a distinction was made among services. Sometimes 
a service consists in making an article, as a gold ring out of gold. Sometimes a service 
has no reference to any corporeal thing, as the carrying of a verbal message. In this 
last case there can be no dispute as to which is hirer and which letter. The object 
of the contract is service ; the servant gives the service* and the employer pays for it; 
the servant is the letter (locator operarum), and the* employer, the hirer of the service, 
is conductor operarum . Thus a secrotary was said to let his services, and his employer 
to hire them. (D. 19, 2, 19, 9 ; D. 19, 2, 38.) But a difficulty arose when the work 
was rendered in respect of a thing. Suppose clothes are sent to be washed, essentially 
the same relation exists as in personal services ; the laundress cleans the clothes, and 
the owner pays her. But the Roman jurists in this case said the laundress was the 
hirer (conductor or redemptor operis), and the owner was the letter (locator operis ). 
The UBage of the jurists is distinct and uniform. 1 But it proceeds upon a con¬ 
fusion with the quite different case of letting things for use. The landlord is the 
letter (locator), and the tenant the hirer (conductor). But this resemblance is 
extremely superficial. If the jurists had followed the test of payment, it would 
have kept them right. The tenant pays, and is the hirer (conductor) ; in like manner 
a person that senrls his slave to be taught, pays for and hires the services of the 
teacher. To avoid this source of confusion, it is convenient to speak simply of the 
employer and the workman. 

Duties of Workman ( locator operarum, conductor opens) ~ Rights 

in personam OF EMPLOYER ( conductor operarum , locator opens). 

A. In the Absence of Special Agreement. 

I. The workman was boiintl to execute the work properly, 
and in the manner agreed upon, within a reasonable time. (D. 
19, 2, 51, 1; D. 19, 2, 60, 3; IX 19, 2, 58, 1.) 

From the rules in locatio conductio of things, it may be inferred that if the workman 
was not in fault (as if disabled) he simply lost his wages; but if he were in fault, he 
must pay full compensation (id quod interest). 

II. The workman must take good care ( praestare diligentiam , 
culpam) of the things entrusted to him ; and he is bound to pay 
their value, if the things are lost or destroyed through his 
negligence or unskilfulness. But generally he is not answer- 
able for loss arising from vis major , as robbery; or from faults 
in the thing upon which he is working. (1). 19, 2, 62; D. 19, 
2, 59; D. 19, 2, 9, 5; D. 13, 6, 19; D. 19, 2, 41.) 

Illustrations . 

A workman has agreed to take a column from one place and set it up in another, 
or to remove casks of wine. If the column or casks are broken, the workman is not 

1 The fuller ( fvllo ) of clothes is conductor ; the owner of clothes locator . (D. 19, 2, 
9, 5 ; D. 19, 2, 13, 6 ; D. 19, 2, 60, 2.) 

The carrier is conductor; and the owner of the thing locator. (D. 19, 2, 11, 3 ; D. 
19, 2, 25, 7.) 

A person that teaches a slave is conductor ; the owner is locator. (D. 19, 2, 13, 3.) 

A jeweller or builder that executes work is a conductor, and the person for whom 
and with whose material the work is done is locator operis. (D. 19, 2, 13, 5 ; D. IP, 
2 , 59; D. 19, 2, 62.) 
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bound to pay their value unless he was in fault; and he was in fault if he did not 
exercise the highest degree of care. £D. 19, 2, 25, 7.) 

A builder undertakes to put up a house with the owner’s own material. After it 
is partly up, it is destroyed by an earthquake : the loss falls on the owner. (D. 19, 
2, 69.) 

A precious stone is sent to a lapidary to be cut or set. In doing so the lapidary 
breaks the stone. He is bound to pay damages if the fracture was due to his unskil¬ 
fulness, but not if it was due to a flaw in the stone. (D. 19, 2, 13, 5») 

A fuller receives clothes to be cleaned ; the clothes are eaten by vermin, or stolen, 
or returned to the wrong person. The fuller must pay their value. (D. 19, 2, 13, 6 ; 
D. 19, 2, 25, 8.) 

A coachman, in racing another, overturned his own carriage, and broke the leg of 
a slave whom he had undertaken to carry. He is liable either in an action on the 
Aquilian law for negligence, or on the contract. (D. 19, 2, 13, pr.) 

In some cases, however, the workman accepts a larger 
responsibility. 

1. When work is let by the job (en bloc , per aversionem), it 
remains at the risk of the workman until approved. (D. 19, 
2, 36.) 

2. When work is to be paid for by so many feet or according 
to measure, the risk is with the workman until the measure is 
made. (D. 19, 2, 36.) 

In both cases, however, the workman is free from risk, if it 
is by the fault of the employer that the thing is not approved 
or measured. Also if the work requiring to be approved perishes 
by vis major before approval, the loss falls on the employer, 
because the workman is not responsible for more than his own 
care and skill. (D. 19, 2, 36.) 

B. By Special Agreement. 

1. The workman, by agreement, might undertake to bear 
the loss resulting from accident. (D. 19, 2, 13, 5.) 

i 

r (lustrations. 

A warehouseman put up a notice that he would not accept gold, silver, or pearls 
at his own risk. Such articles were, however, entrusted to his care, with his know¬ 
ledge. This acceptance was held to be a renunciation of the notice. (D. 19, 2, 
60 , 6 .) 

Warehousemen (ho'i'rcarii) were bound to take special care and unusual precautions, 
but if their utmost care failed to frustrate the attempts of robbers, they were ex¬ 
onerated. (C. 4, 65, 1 ; C. 4, 65, 4; D. 19, 2, 40.) 

2. An agreement that the work must be to the satisfaction 
of the employer (ut arbitratu domini opus approbetur ) was con¬ 
strued as if it said according to the satisfaction of a fair and 
reasonable man (viri boni arbitrium). It applies only to the 
quality of the work, and not to the time allowed for doing it. 
(D. 19, 2, 24.) 
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3. An agreement was sometimes made that if the work was 
not done by a certain day, it might be taken away and given 
to another. The employer cannot take it away until the day 
passes, and the workman is not liable *to be sued until the 
work has actually been given to another. (1). 19, 2, 13, 10.) 

• 

Duty OF THE Employer ( conductor operarum , or locator operis) 
—Right in personam OF WORKMAN ( locator operaruCm , or 
conductor operis ). 

To pay the wages agreed upon, unless through the fault 
of the workman the services promised have not been given. 
(D. 19, 2, 38, pr.) If the wages were not paid* in time, interest 
was due. (G. 4, 65, 17.) 

Illustrations . 

A secretary was engaged for a year to Antonius Aquila. Before the end of the 
year Antemius died. If the secretary did not receive any salary during the same 
year from any other person, ho was entitled to his full salary frorh the heir of the 
deceased. (IX 19, 2, 19, 9 ; D. 19, 2, 19, 10.) 

An advocate was obliged to return his fee ( honorarium) if through his own fault he 
failed to appear in the cause for which he was engaged. (I). 19, 2, 38, 1.) 

When a ship was lost, the amount paid as freight could be recovered. (D. 19, 2*, 
15 , 6 .) 

Special Divestitive Facts. 

1. The expiration of the time for which the contract was to 
last. (0. 4, 65, 11.) 

If the hirer of a farm (colonus) is permitted by the owner to 
remain in possession after his five years’ lease is exhausted, 
there is an implied re-letting ( relocatio) to him of the farm for 
one year. But in the case of houses, if the original contract 
was in writing, a re-letting is not presumed, and cannot be 
made except in writing. In the absence of such writing the 
tenant holds merely during the pleasure of the owner. (D. 19, 
2, 13, 11.) 

2. If the interest of the locator in the thing let has expired, 
then the letting is at an end. (D. 19, 2, 9, 1.) 

3. The death of a workman puts an end to a hiring of service 
or work; but the death of a letter or hirer of things does not. 

(C. 4, 65, 10.) 

If the hirer dies during the time of hiring, his heir comes into his place 
as hirer, and has the same rights and duties. (J. 3 , 24 , 6 .) 

4. The hirer may be evicted from a farm, of which he has 
been in arrears of rent for two’years (D. 19, 2, 54, 1), or if he 
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haB misconducted himself in the hiring, or the house let wants 
repairs, or the landlord requires the house for his own accom¬ 
modation. (CL 4, 65, 3.) 

Remedies. 

I. To enforce the duties of a landlord (locator rerum), and employer ( locator operis), 
and workman (locator operarumy 

1. Actio conducti. (D. 19, 2, 15.) 

2. Interdict de migrando. —This was given only to a hirer of houseB ( inquilinun ), to 
enable him to remove his property from the house on payment of his rent. (D. 43, 
32, 1, pr.) It includes also property under his care. (D. 43, 32, 2.) It is a per¬ 
petual interdict; and is given to and against heirs. (D. 43, 32, 1, 6.) 

II. To enforce the duties of the hirer of things (conductor rerum), and the ( con¬ 
ductor operis (workman), and the conductor operarum (employer). 

1. Actio locati. 

2. Real action—such as actio furti (D. 19, 2, 42), the action on the Aquilian Law, 
the interdict quod vi aut clam, and the actio arborum furtim caesarum. (D. 19, 2, 25, 5 ; 
D. 19, 2, 43.) 


JETTISON {Lex Riiodia de Jactu), 

The Roman Law adopted, so far as not inconsistent with 
itself, the maritime law of Rhodes. This fact is brought 
out very forcibly in a rescript of the Emperor Augustus. 
I am, says he, indeed, master of the land, but the law rules the 
sea. The Maritime law of Rhodes {lex llhodia) applies wher¬ 
ever it is not opposed to special legislation. (1). 14, 2, 9.) 

If, in order to save a ship, a portion of its cargo is thrown 
overboard, the owner of the vessel and cargo must share with 
the owners of the goods thrown overboard the loss they sustain. 
(D. 14, 2, 1.) 

Illustrations, 

A captain of a ship, fearing that his ship is overloaded, causes a portion of the cargo 
'to be put into boats. The boats are capsized. In this case there is clearly contribu¬ 
tion. Suppose, however, the boats are saved and the ship is lost, is there contribution ? 
No, because the goods in the boats have not been saved in consequence of the loss of 
the goods in the Bhip. (D. 14, 2, 4.) 

A mast is cut and thrown overboard. The owner has a right of contribution if it 
was done to save the vessel, and the vessel was saved. (D. 14, 2, 3 ; D. 14, 2, 5.) 

A ship suffered severely in a storm, and was driven into a port, where the captain 
had the damage repaired. Continuing the voyage, the ship reached its destination in 
safety. In this case there is no contribution for the expenses of repairs, because that 
was a part of the ordinary expenditure, rather than a loss incurred for the Bake of 
preserving the cargo. (D. 14, 2, 6.) 

Money paid for the redemption of a ship from pirates gave rise to a claim for 
contribution on the cargo, but not if the goods were stolen by robbers. (D. 14, 2, 2,3. 

There was no contribution for slaves drowned in a shipwreck, any more than if they 
hod died on board or thrown themselves into the sea. (D. 14, 2, 2, 5.) 
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Contribution is required from those whose property has been 
saved by the jettison, upon the equitable ground that the loss 
was incurred to save their goods. (D. 14,2, 5.) No contribution 
could be required on account of free persons saved, because 
their lives constituted a value that could not be expressed in 
money. But they must contribute on account of their garments 
and jewellery saved from shipwreck; not, however, for food and 
the like consumable articles. Also the owner of the vessel 
must contribute because his vessel is saved. (D. 14, 2, 2, 2.) 

A more difficult point is raised by Callistratus. May contri¬ 
bution be demanded in respect of goods which, although saved, 
have been damaged by the water? The answer was that such 
goods should contribute according to their depreciated value 
only. 

Suppose the goods were deteriorated to the extent of 10 aurei , and the amount due 
on contribution was less, say 2 aurei ; is the owner of the damaged goods not only to 
suffer the loss of 10 aurei , but to pay 2 aurei for contribution ? or may he not claim 
contribution for the damage done to his own goods 1 Callistratus, endorsing the 
opinion of Papirius Fronto, said that contribution should be made not merely for 
jettison, but, as in the case mentioned, for damage done by sea water. (D. 14, 2>, 
4, 2.) 

Valuation .—In measuring the value of the goods lost and saved 
for the purpose of contribution, a distinction was drawn. The 
value of the goods thrown overboard or damaged by sea water, 
was held to be the price paid for them, not the price that they 
would probably fetch at the port of destination. The reason 
was, that although it was fair that the owners of the goods 
saved should pay for the goods thrown overboard, all that they 
could reasonably bo asked to do was to save the owner from 
loss, not to make for him a profit. But the goods saved, 
as was but fair, were valued at the price they would fetch at 
the port of destination, because that was the true measure of 
the value of what was saved from shipwreck. (D. 14, 2, 4, 4.) 

Remedies. —Although in substance the obligation to contribute for goods throw 
overboard was founded on equity, and not on contract, and was therefore a real quasi- 
contract, yet in form such was not the case. The owners of the goods lost had no 
direct action against the owners whose goods were saved; their remedy was against 
the shipmaster upon the contract of letting on hire. (I). 14, 2, 2, 2.) The object of 
the action was to require the shipmaster to retain the goods that were saved until the 
amount due for contribution had been paid (D. 14, 2, 2, pr.); or if the goods hod been 
delivered, to allow the losers to sue the owners of the goods saved in the shipmaster's 
name. 

The shipmaster may either retain the goods saved until contribution has been made 
(D. 14, 2, 2, pr.), or he may sue the passengers and owners on the contract of hire 
(actio ex locato). 
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III.—PARTNERSHIP ( Societas ). 

Definition. 

Partnership is a contract in which two or more persons com¬ 
bine their property, or one contributes property and another 
labour, with the object of sharing amongst themselves the gains. 
(D. 17, 2, 3, 3; 0. 4, 37, 1.) A partnership cannot be con¬ 
stituted in which one partner contributes neither property nor 
labour. (D. 39, 6, 35, 5 ; D. 17, 2, 5, 2.) A partnership could 
exist in which one of the parties was to share in the profit, but 
not in the loss; but a partnership could not exist when one of 
the partners was to share in the loss only, and not in the profit 
• (Leonina Societas). Such a contract could not be made except from 
a charitable motive; but in partnership it was necessary that 
there should be a valuable consideration moving from each of 
the partners. (D. 17, 2, 29, 2.) 

Illustrations . 

A farm adjoining the lands of Lucius Titius and of his neighbour Gains Seius was 
for sale. Titius, desiring to have the part adjoining his land added to it, asked Seius 
to buy the land. Afterwards, Titius, without informing Seius of his purpose, went 
and bought the farm in his own name. Can Seius compel Titius to share the farm 
with him ? In other words, are they partners ? Ulpian said the question was one of 
fact, not of law. What did Seius and Titius intend ? If the agreement was simply 
that Seius should buy the farm, and give Titius a part of it, there was no partnership. 
But if the intention was that the thing bought should belong to them jointly (ut quatti 
commune nct/odum yereretur), then Titius will be hound to give up to Seius the portion 
of the farm set apart for him by the agreement. (1). 17, 2, 52, pr.) 

Flavius Victor and Bellicus Asianus made an agreement to this effect:—Land was 
to be bought with the money of Victor, on which Asianus by his labour was to raise 
buildings; upon the sale of these Victor was to get back the money with a certain sum in 
addition, and Asianus was to have the balance. This is a partnership. (D. 17, 2, 52, 7.) 

Titius gives Seius a pearl to sell on condition that Seius should give Titius 10 aurei 
if he Bold the pearl for that sum; and if he got more, should keep the excess for himself. 
If the intention was to form a partnership, Titius contributing the pearl and Seius 
labour, and 10 aurei was mentioned merely as a mode of determining the division of 
profits, it would be a partnership ; but if Titius simply intended to trust Seius with 
his pearl on- sale, and allowed the excess above 10 aurei as a reward for his trouble, 
it would be a valid contract, of the nature of an equitable contract, but not a 
partnership. The practical difference would be this :—If it were a partnership, Seius 
could compel Titius to deliver the pearl, if he had not done so, in order to give him an 
opportunity of selling it; or if Titius sold it, or gave it to another to sell, Seius would 
still be entitled to his profit; but if it was not a partnership, Seius had no rights 
against Titius until the pearl had actually been delivered to him. (D. 17, 2, 44.) 

Kinds of Partnership. —In some respect the rules appli¬ 
cable to partnership differed according to the subject-matter of 
the contract. 
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The partnerships in which we usually join, either extend to the whole of 
our goods—this the Greeks call by the special name of Koivowpa^/a— 
or apply to some one business only, as buying and selling slaves, oil, wine, 
or com. (J. 3, 25, pr.; G. 3, 148.) 

I. Trade or Professional Partnership (Societas uni - 

versorum quae ex quaestu veniunt). 

This is the kind of partnership that is understood to be made, 
if no other form is specially agreed upon. (D. 17, 2, 7.) 
Sometimes it is called societas quaestus et lucri or societas quaestus et 
cornpendii (D. 17, 2, 13; I). 29, 2, 45, 2); but these additional 
terms, although they serve to explain the scope of the contract, 
add nothing to it. Quaestus is whatever is gained by the 
exercise of skill or labour. (D. 17, 2, 8.) A partnership of two 
bankers or money-lenders ( argentarii) is an example of a trade 
partnership. (I). 17, 2, 52, 5.) 

Neither partner is bound to contribute anything that does not 
come under the definition of commercial profit {quaestus). Each 
keeps to himself separately what he acquires by legacy, gift, or 
inheritance. (D. 17, 2, 9; D. 17, 2, 71, 1; L). 29, 2, 45, 2.) In 
like manner, the partners cannot demand from the partnership 
the payment of debts, except those incurred in the pursuit of the 
profit {quaestus), which it is the object of tlje partnership to share. 
(D. 17, 2, 12 ; D. 17, 2, 82.) Other expenditure might, however, 
be imposed on the partnership by special agreement. 

Illustration. 

Julius and Attius are partners. Julius lias a daughter, Fla via, and it has been 
agreed that the dowries of the partners' daughters shall be paid out of the partnership 
property. Julius, on the marriage of Flavia, promised a dowry, but died, before it * 
was paid, leaving Flavia his heir. Flavia, being her father’s heir, was now bound to 
pay to the husband the amount of the dowry. A divorce, however, took place, and 
Flavia was released by her husband from the obligation of paying the dowry. 

Can she, as heir of her father, claim to rank as a creditor against the partnership 
funds in respect of her dowry ? Papinian observed that the original agreement was 
valid if both the partners were to have a right to charge the dowries of their daughters 
against the partnership funds, even if one only of the partners had a daughter. Jn 
this case, if the dowry had been paid, Flavia could have recovered it from her husband, 
and would not have been obliged to give it back and share it with Attius, because she 
got the money back from her husband in her own right, and not as her father’s heir. 
But as the money wqs not paid, and not demanded from the partnership funds before 
the death of Julius, and consequenc termination of the partnership, Papinian decided 
that Flavia had no claim. He goes on to add that if the d -wry had been paid by 
Julius, and his'daughter had died leaving her husband surviving, Julius would have 
been bound to sue the husband for the dowry and restore it to the partnership funds. 
If, on the contrary, the wife had survived the marriage, JuliuB could take back the 
dowry only subject to an obligation to return it to Flavia if she re married. If the 
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first husband’s estate did not suffice to restore the dowry, a second dowry could not 
be charged against the partnership funds. (D. 17, 2. 81.) 

II. Partnership for a Single Transaction ( Societas negolia- 

tionis alicujus ). 1 

a The partnership may be limited, as stated by Justinian, to a 
single sale or other transaction, in which case only what is 
gained and expended in connection with it enters into the 
partnership. (D. 17, 2 , 52, 5 .) 

Illustration. 

Cornelius has three horses, and Licinius one; and they agree to sell them in a 
single team (quadriga), and divide the proceeds. Before the sale, the horse of 
Licinius died. Was Cornelius bound to pay three-fourths of the loss ? This depends 
on the terms of the agreement. If the partnership was only for the sale of the team, then 
until the sale there was no interchange of ownership, and the loss falls wholly on 
Licinius. But if the agreement was that they would make a team of four, in which 
partnership Cornelius had three shares and Licinius one, and the horse of Licinius 
died, the loss must be divided between the partners, in proportion to their shares 
(D. 17, 2, 58, pr.) 

III. A special case of this partnership was in the collection of 
taxes {societas vectiyalium). It differed from the other instances 
of partnership in no respect, except one of the divestitive facts 
(see p. 351). It is generally ranked as a distinct kind of 
partnership. 

IV. Societas universorum bonorum .—This is a partnership 
including all the property of the partners, in whatsoever 
manner required, and providing for the payment of all their 
expenses. (D. 17, 2, 1, 1.) It occurs where two persons agree 
to put all their money into a pommon purse, out of which all 
their expenses are to be paid. 

As soon as the contract is made, the moveable and immove¬ 
able property of each of the partners becomes, without any 
mutual delivery, at once the joint property of all the partners. 
(D. 17, 2 , 2 .) ^Whatever is subsequently acquired by a partner 
does not become joint property until the partner gives it in 
the usual way to his copartners. (D. 17, 2, 74.) 

What a partner acquires by legacy, inheritance, gift, or in 
any other manner, belongs to the partnership. (D. 17, 2, 3, 1; 
D. 17, 2 , 73.) Thus, even the dowry that one of the partners 
receives with his wife must be shared with the partners, subject 
to the obligation of the husband to return it in certain events. 
(D. 17, 2, 65, 10 ; D. 17, 2, 65, 16; D. 17, 2 , 66 .) ' 

The sums due ( nomina) to each partner can be sued for only in 
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that partner’s name, but each partner is bound to place his 
right of action at the disposal of His copartners. (D. 17, 2, 3.) 
The damages obtained by a partner for an injury {injuria) to 
his son must also be given up to the partnership. (D. 17, 
2, 52, 16.) 

On the other hand, all the lawful expenses of the partners 
must be paid out of the common fund; but not damages that 
they have to pay for wilful misconduct. (D. 17, 2, 73, 1; D. 
17,2, 52,18.) Money lost in gambling cannot be charged to the 
common fund (D. 17, 2, 59, 1), unless the partners have shared 
in gains from the same source. (D. 17, 2, 55.) 

V. Joint Ownership (Societas unius rei vel certarum rerum). 
(D. 17, 2, 31.) 

The subject of joint-ownership crops up in this place merely 
from a peculiarity of the forms of action. If the joint-owner¬ 
ship arose by some act or event other than the will of the co¬ 
owners, the proper remedy was the action cornmuni dividundo 
or familiae erciscundae; but if the joint-ownership arose 
from the act of the co-owners, the actio pro socio could be 
brought (D. 17, 2, 34); and in no material respect was there 
any difference between them, unless perhaps that a partner 
cannot be compelled to pay beyond his means; whereas there 
was no such restriction in the other actions. Thus each partner 
could alienate his own share (C. 4, 52, 3), but not more than 
his own share. (D. 17, 2, 68.) A partner could not exercise 
any right of ownership (as building on the common land) 
against the wishes of the others. (I). 17, 2, 39 ; D. 8, 2, 27, 1; 
D. 8, 5, 11, pr.) For when two persons have equal rights, the 
one that forbids prevails {in re enim pari potiorem causam esse 
prohibentis constat ). i(D. 8, 3, 28.) 


Illustmtions . 

Pamphilui, a freedman, and his patron Titius, together buy land, and delivery is 
made to both. They are joint-owners. Pamphilus, however, paid all the price. He 
can compel Titius by the actio pro socio to pay the half. (0. 4, 37, 2.) 

Two brothers, joint-heirs, agree to hold all that they get from the inheritance in 
common. This constitutes a partnership of the inheritance, but does not include what 
they acquire from other sources. (D. 17, 2, 52, 6.) 

An agreement between Titius and Julius was made, that whichever acquired an 
inheritance should share it with the other. Titius afterwards became sole heir of his 
father. Thereupon a partnership of the inheritance arises. (D. 17, 2, 3, 2.) 

Titius and Seius are copartners of Stichus. Titius leaves a legacy to Stichus of two 
aurei. Seius being the sole owner of Stichus becomes entitled to the legacy. Can 
the heir of Titius, as the heir of a partner, compel him to divide the legacy ? No, 
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because Seius receives the legacy, not in his capacity as partner, but, by the operation 
of a rule of the civil law, in consequent^ of his being owner. But he is obliged to give - 
the heir half of the value of Stichus. (D. 17, 2, 63, 9.) 

' Rights and Duties. 

The rights and duties of partners may be considered under 
two heads—(1) the duties partners owe to each other; and 
(2) the duties they owe to outsiders in consequence of the acts 
or forbearances of one of themselves. The second case, in 
modem law, is of not less importance than the first. It is 
almost an essential element of the modern notion of copartner¬ 
ship that each partner is an agent for all.the others within the 
scope of the partnership. But the implied agency of one 
partner for another did not enter into the Roman* notion of 
copartnery. We have, then, to consider here only the duties 
of partners towards one another; how far each partner could 
represent the others in legal transactions will be considered in 
connection with the law of Agency. 

1 . Each must contribute to the common fund what has been 
agreed upon, and also whatever each gets in respect of the 
partnership. Hence, if one partner recovers more from a debtor 
than .the others, he must share his good-luck with his co¬ 
partners. (D. 17, 2, 63, 5.) 

2 . Each partner is entitled to be reimbursed all expenses 
properly incurred (D. 17, 2, 52, 12), and to be indemnified 
in respect of all the duties to which he subjects himself on 
behalf of the partnership. (D. 17, 2, 27; I). 17, 2, 28; D. 17, 
2, 38.) If one of the partners becomes insolvent, and is unable 
to pay his share, the other partners must, in proportion to their 
shares, make good the deficiency. (D. 17, 2, 67, pr.) 

Illustrations . 

A partner, travelling for his firm to buy merchandise, is entitled to travelling 
expenses, and the cost of conveying himself, his baggage and merchandise. (D. 17, 2, 
52, 15.) 

A partner, in resisting the flight of slaves belonging to the partnership, is wounded. 
Can he recover the cost of medical attendance for his cure ? Labco held that he could 
not, and drew a subtle distinction between expense incurred on behalf of the partner¬ 
ship and expense incurred incidentally in consequence of being a partner. It is like 
the case where a legacy is left to a man in consequence of being a partner. He is not 
obliged to contribute that. (D. 17, 2, 60, 1.) This subtlety was rejected by Julian, 
whose opinion had the further B&nction of Ulpian, and is endorsed in the Digest, 
(D. 17, 2, 61.) 

Titius and Seius agreed to deal together in mantles, and Titius set out on a journey 
to buy stock. On his way he was met by robbers, who stole the money he took to pay 
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for the merchandise, wounded his slaves, and stripped him of his own private property. 
Julian held that not merely must the loss of the partnership money be borne equally 
by the two, but that Titius must pay half the loss of the private property of Seius, and 
of the other damage, including medical expenses. (D. 17, 2, 52, 4.) 

3. Whether one partner is liable to another Simply as such (by the actio 
pro socio) in case of wilful wrong, as is a man that has suffered anything to 
be deposited with him, or whether he is not also liable for a fault on the score 
of sloth, that is, and negligence is questioned. The opinion has, however, 
prevailed that he is liable even for a fault. But everything that falls short 
of the utmost possible diligence is not therefore a fault. For it is enough 
that a partner display such diligence in regard to the common affairs, as 
he usually does in regard to his own. And the man that has taken to 
himself a partner lacking in diligence has only himself to complain of; he 
must ascribe his loss, in fact, to his own want of forethought. (J. 3, 25, 9.) 

‘ Illustration . 

A partnership is made between Sempronius and Titius, Titius' undertaking to 
pasture the cattle of Seidpronius, anil share the profits with him. The cattle are 
taken over by Titius at a valuation. Some of the cattle are carried off by robbers, 
and the rest stolen. In this case Titius must pay the value of the stolen cattle, but 
the loss of the cattle taken by robbers falls on Sempronius. The reason is, that with 
due care Titius could have prevented the theft, but he could not withstand robbery. 
(D. 17, 2, 52, 3.) 

A partner employed his slave to work for the partnership ; the slave by his negli¬ 
gence did some damage. The partner could not set off against this damage any Bpecial 
benefit acquired through that slave. (1). 17, 2, 23, 1 ; 1). 17, 2, 25.) 

And the general rule was that a partner could not set off what he gained by unusual 
industry against losses incurred by negligence. (D. 17, 2, 26.) 

Investitive Facts. 

Partnership was formed by the simple consent of the parties. 
(D. 17, 2, 4.) It seems at one time to have been a moot point 
whether a partnership could be made subject to a condition, 
but this was decided in the affirmative by Justinian. (C. 4, 
37, 6; D. 17, 2, 1, pr.) 

If no express agreement lias been come to as regards the shares of profit 
or loss, equal shares in both cases are contemplated. But if the shares have 
been expressed, then they must be kept to. (J. 3, 25, 1 ; G. 3, 150.) 

It is easily seen that if the share is expressed in one case only, whether of 
profit or loss, but omitted in the other, then in the other case also that has 
been passed over the same share must be kept to. (J. 3, 25, 3 ; G. 3, 150.) 

As in the case of sale and letting, the determination of the shares might be left to 
a third party (arbiter). (D. 17, 2, 76.) If no decision were given, the contract came 
to nothing. (D. 17, 2, 75.) If the decision were manifestly unfair, it would be set 
aside. (D. 17, 2, 79.) But the mere fact of the arbiter giving more to one than 
another was not evidence of unfairness, because one might contribute a larger share of 
capital, industry, or credit. (D. 17, 2, 80.) 
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It never was doubtful that, if two persons come to an agreement between 
themselves that two-thirds both oj profit and of loss shall belong to one and 
one-third to the other, such an agreement holds good. (J. 3,25,1.) 

But certainly the following agreement has been much disputed. 

If Titius and Seius agree between themselves that two-thirds of the profit 
shall belong to Titius and one-third of the loss, two-thirds of the loss to Seius 
and one-third of the profit, ought such an agreement to be regarded as valid ? 
Quintus Mucius thought that such an agreement was contrary to the very 
nature of a partnership, and therefore ought not to be regarded as valid. 
Servius Sulpicius was of the contrary opinion, and his view has prevailed. 
For often there are some men whose services in a partnership are so valuable, 
that it is just that they should be admitted into it on better terms than the 
others. In support of this, it may be added, that no one doubts men 
can join in a partnership on these terms,—that one shall bring in all the 
capital, the other none, and yet that the profit shall be shared in common ; 
for often a man’s services are an equivalent for capital. So fully has the 
opinion opposed to that of Quintus Mucius been established, that it is even 
accepted that partners may agree that one shall share the profit without 
being liable for loss, as Servius consistently thought. But such an agreement 
ought to be understood to mean, that if one part of the business brings in a 
profit, and another a loss, then a balance must be struck, and only the excess 
of profit over loss be regarded as profit. (J. 3, 25, 2 ; G. 3, 149.) 

TRANSVESTITIVE Facts. —No partner could give away his 
share, so ^s to put another in his place. (D. 17, 2, 19.) The 
rule is thu& expressed: the partner of my partner is uot my 
partner ( Socii mei socius mens socins non est ). (D. 50, 17, 47, 1.) 

Special Divestitive Facts. 

1. A partnership lasts as long as the partners continue their consent; but 
if one renounces the partnership, it is dissolved. Clearly, however, if a 
partner craftily renounces the partnership in order to be alone in having 
some profit that is falling in—if, for instance, a member of a partnership 
that extends to all the goods of the partners is left heir to some one, and 
thereupon renounces the partnership in order to be alone in profiting by the 
inheritance—he is compelled*to share the profits. But any other profit he 
makes, without hunting after it, belongs to himself alone ; while all that is 
acquired in any way after the partnership is renounced, is given up to the 
renounced partner, and to him alone. (J. 3, 25 4 ; G. 3, 151.) 

The power of withdrawal exists only when the duration of the partnership has not 
been fixed. If a time has been agreed upon, a partner that withdraws divests himself 
of all rights in respect of the partnership, but remains liable for all obligations. 
( Sociurn a se, non se a socio liberat.) (D. 17 , 2 , 65 , 6.) Even if no time is fixed, a 
partner cannot withdraw when it is inconvenient for the partnership ; as, for example, 
force a sale of slaves at a disadvantage. (D. 17 , 2 , 65 , 5 .) 

An agreement that a partner should not be at liberty to withdraw was void. 
(D. 17, 2,14.) 

2. By Action. If one of the partners goes into court to 
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secure his rights, it is understood that the partnership is thereby- 
wound up, (D. 17, 2, 65.) • 

3. A partnership is dissolved, too, by the death of a partner ; because, in 
entering into a contract of partnership, a man* chose for himself a deter¬ 
minate person. Even if the partnership was formed by more than two 
persons consenting to join, the death of one dissolves it although several sur¬ 
vive, unless it was otherwise agreed when they joined in partnership. (J. 3, 

25,5; g. 3,152.) 

The Societas vectigaUum is an exception to this rule. In this partnership the heir 
of a partner may by, but not without, a special agreement, succeed as a partner. 
(D. 17, 2, 59 ; D. 17, 2, 35.) 

If one of the partners acts on the assumption that a partner is alive, who in point 
of fact is dead, the partnership is regarded as existing. This beneficial rule existed 
also in mandate. (D. 17, 2, 65, 10.) 

4. Therefore it is agreed that capitis cleminutio , too, dissolves a partner¬ 
ship ; for, on the principle of the jus civile , this is regarded as almost 
equivalent to death. Hut if the members agree to go on still as partners, a 
new partnership is held to begin. (G. 3, 153.) 

This is true only of the greater and middle change of status, not of the smallest 
(minima capitis deminutio). Hence the arrogation or emancipation of a partner did 
not dissolve the partnership. (D. 17, 2, 58, 2 ; D. 17, 2, 65, 11.) 

5. Again, if one of the partners has his goods sold off, either by the 
State or by private creditors, the partnership is dissolved. Hut in this case 
a new contract of partnership may be entered into ; for such a contract needs 
only bare consent, and comes under the Jus Gentiumj and all men, by 
natural reason, can give consent. (G. 3, 154.) 

Confiscation of goods, too, plainly breaks up a partnership, if, that is, the 
whole goods of the partner arc confiscated; for since another comes into 
his place, he is regarded as dead. (J. 3, 25, 7.) 

Again, if one of the partners, weighed down by heavy debts, yields 
up his goods, and has all his substance sold for debts, public or private, the 
partnership is dissolved. Hut in this case, if the members agree to go on 
still as partners, a new partnership is begun. (J. 3, 25, 8.) 

6. Again, if a contract of partnership is made for some special business, 
when that is ended the partnership is at an end. (J. 3, 25, 6.) 

7. The loss of the partnership property also terminates the 
partnership. (I). 17, 2, 63, 10.) 

8. By the lapse of the time for which the partnership was 
constituted. (D. 17, 2, 65, 6.) 


Remedies. 

I. Actio pro Soda. 

1. This action is brought to enforce the rights in personam of the partners; if a 
division of the property is desired, recourse must be had to the actio communi divi- 
dnndo. It is, therefore, confined to the accounts between partners. (D. 17, 2, 43.) 
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2. If .any obligations are outstanding, and cannot be settled on the dissolution of 
the partnership, security must be giyen to the burdened partner. (D. 17, 2, 27 ; D. 
17, 2, 38.) 

3. Partners have a special benefit as between themselves; they cannot be made to 
pay more than they can afford^ or have deprived themselves of the means of paying 
(in id quod facere ponsunt, quodve dolo malo fecerint quominua poasent , condemnari 
oportere). (D. 17, 2, 63 pr.) 

A partner, however, who denies the existence of a partnership, does not enjoy this 
benefit. (D. 42, 1, 22, 1; D. 17, 2, 67, 3.) 


If a man brings an action against his parent or patronus , or if a partner 
brings an action against a partner in a suit arising out of the partnership, 
the plaintiff cannot gain more than his opponent can pay. And it is the 
same when a man is sued for what he has given as a present. (J. 4, 6, 38.) 


2. The actio communi dividundo co-exists with the Actio pro socio, 

3. The actio legist Aquiliae , actio fur ti f and others, may also, according to circum¬ 
stances, be invoked by an .injured partner. (D. 17, 2, 47, 1 ; D. 17, 2, 49; D. 17, 2, 
50 ; D. 17, 2, 45 tj i). 17, 2, 46; D. 17, 2, 51 pr .; D. 17, 2, 51, 1.) 


Fourth, History and Classification of Roman Contracts. 

Having enumerated and described the Roman Contracts as 
they are given in the Institutes of Gaius and Justinian, we may 
pause before proceeding to complete an outline of the subject 
from the corpus juris , to examine the principles upon which the 
Roman contracts are based, and the order of their development. 
These two topics—the history and juridicial principles of con¬ 
tract—are, at least for the student of Roman Law, inseparably 
bound up together. The history of contract affords the best 
justification of the arrangement that has been set forth, and a 
careful analysis of the principles upon which the Roman Law 
extended legal protection to contracts sometimes furnishes a 
clue to their history. 


I.—Formal Contracts. 

The formal contracts of the Roman Law, as already described, 
are three in number: they are all said to descend from the jus 
civile ; and they rest upon a simple principle. The obligatory 
force of these contracts depends on the exact observance of 
their respective forms. 

The juridical principle of the formal contracts is obvious, 
and requires no commentary, but the question of their origin 
is very obscure. According to the opinion of some high 
authorities, the three formal contracts— Nexum, Stipulation 
Ewppnsilatio —are not equally ancient. The Neocum is said to be 
the parent-contract from which not only the Stipulatio and 
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Expensilatio, but all the other contracts of the Roman Law are 
lineally descended. • 

The writer has been driven to the conclusion that this 
hypothesis, although very attractive, is • not supported by the 
evidence; and that wo must still look upon the stipulation as 
primordial, as it is one of the most ancient contracts of the 
Roman Law. (See Note at the end of this section.) 

1. Anciently in Rome betrothals were made by stipulation 
(hence the terms sponsus , sponsa, from spondeo). (D. 23, 1, 2.) 
In the classical period, the stipulation was not employed, and 
no action lay for breach of promise. We learn from Servius 
Sulpicius, a jurist who died about B.C. 42. that betrothal was an 
institution of the Latin people, who kept up the action for 
breach of promise {actio ex sponsu) until they were incorporated 
with the Romans. There can be no question of the antiquity 
of the custom. It was, in fact, one that could not fail to arise 
as soon as men gave up the practice of stealing wives, and 
sought them by purchase. A preliminary bargain was necessary 
to settle the price, and the conclusion of that bargain prior to 
the ceremony of marriage was betrothal. One of the forms of 
Roman marriage, in olden times, was a mancipation of the wife 
to the husband {coemptio in manum). Now it would have been 
impossible that the previous contract should have been made 
by a mancipation, even fictitiously, because if the woman had 
really been mancipatcd, even for the sake of form, to an intend¬ 
ing husband, she would at once have been subjected to his manus 
beyond recall. (G. 1, 115 B.) Hence, in betrothal, an extremely 
ancient institution, we find the opposition between contract 
and conveyance, between promise and property. This distinc¬ 
tion, if Sulpicius is right, corresponded with that between 
stipulatio and mancipation 

2. It is impossible to avoid being struck by the prominence 
given to the stipulation in the Roman law of procedure. Not 
only was it largely employed by the Praetor, but in its oldest 
form as a sponsio it figured in the ancient condictio (the legis 
actio of that name. See Book IV., Proceedings in jure . Legis 
Actiones ). The ancient form of suretyship, called vadimonium , 
appears also to have been made by sponsio . 

It is easy to understand why the stipulation should have 
been so extensively employed in civil procedure. The obliga¬ 
tions enforced in connection with civil proceedings took the 
form of requiring a person to do or not to do something. Now 

z 
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we can hardly suppose such contracts ever to have been made 
by nexum . The nexum was germane to contracts related to the 
transfer of property, but it seems quite irrelevant to contracts 
concerned with personal acts and forbearances. But such con¬ 
tracts fell naturally under the domain of the stipulation. 

There is nothing in Roman Law to throw light on one of the 
characteristics of the stipulation; namely, the form of question 
and answer. It is a unique form. But the other essential 
feature of the stipulation anciently—the word spondeo —-has some 
interesting affinities. 

The cognate term in Greek——is a sacrifice by libation 
of wine, oil, honey, or water. It is also the name for a simple 
treaty of peace as distinguished from a treaty of alliance. This 
ought to be taken along with a statement of Gaius (G. 3, 94), 
who says that in one case only could spondeo be used by an alien; 
namely, in making peace with the Roman people. It may 
perhaps be inferred that the word spondeo carried a sanctity 
with it beyond the confines of Rome. It would appear that 
sponsiones wore current among the Greek and Latin tribes as a 
most binding and sacred kind of promise. 

The third formal contract is Expensilatio. Ortolan contends 
at great length, and with much vigour, that this contract is 
derived from the Nexum . He summons to his aid the well- 
known terms in which entries were made in the domestic 
ledger, expensa lata —terms that seem to imply originally a 
weighing out of the money. 

The Expensilatio was rarely, if ever, used as a means of 
creatine) rights in personam; it was used as a mode of novation, 
insomuch that if the text of Gaius were all the information 
we had, we should be bound to omit Ecpensilatio from the list 
of contracts, and introduce it under the head of Transvestitive 
Facts. The juridical principle of the contract is obvious. 
According to all testimony, the accounts of a Roman household 
were kept with extreme exactness, and all sums due to or by 
the head of the house, when ascertained, were duly entered. In 
case of dispute, these books formed the best evidence: if the 
books of the creditor and debtor agreed, the dispute was at an 
end; if the books of the creditor only had the entry, the 
question was whether the entry was made with the consent of 
the debtor. It it was, there could be little hesitation as to the 
judgment that ought to be given. From the extreme care and 
scrupulous honesty with which the family accounts were,kept, 
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they naturally attained a high degree of value as evidence; and 
there seems no difficulty in believfhg that at length the debtor 
was not allowed to go behind the entry on the ledger, if it were 
made with his consent, to dispute his •obligation. The literal 
contract is, in short, merely an example of the doctrine of 
estoppel . A man that had consented to his name being entered 
as debtor for a given sum in the books of another, was not 
permitted to deny that the money was really due. From the 
writings of Cicero we learn that one that entered what was not 
due to him. and one that did not enter as due what he really 
owed, were alike guilty of nefarious misconduct. 

There is no reason for limiting the effect of the literal con¬ 
tract to debts arising from nexum: it was equally applicable to 
debts arising from stipulation, or in any other way. Nor is any 
real light thrown upon the expensilatio by connecting it with the 
nexum . The words expensa lata , for aught that appears to the 
contrary, may have been employed in as figurative a sense when 
the doctrine of estoppel was first applied to written entries in 
the household ledger, as the word “ expenditure ” is at the 
present day. 


II.— Equitable Contracts. 

1. Depositum , Pignus , Mutuum , Commodatum. 

Of the contracts re enumerated by Gaius and Justinian, 
two, but two only, can with absolute confidence be regarded 
as derived from the nexum . Those two are pignus and 
depositum . It is a curious circumstance, if it be merely 
accidental, that both Gaius (G. 2, 65) and Boethius mention two 
only, and these the same examples; namely, pignus and deposi¬ 
tum . There appears to be no testimony in favour of a similar 
derivation of mutuum, a contract that presents strong affinities 
with the two undoubted derivatives of the nexum; and yet 
there seems no reason why such testimony should be wanting, 
if, indeed, the mutuum had ever been made per aes et libram . 

When we seek, in the absence of positive testimony, to deter¬ 
mine the precise character and limits of the nexum , especially 
with a view to the claim advanced for it as the' parent form of 
all contracts, it is of the utmost importance to possess two 
unquestionable instances of derivative contracts. By examining 
the characteristics of the progeny, we may bo able to determine 
something of the nature of the parent, and to specify what we 
should expect to find in other members of the family. The 
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relation of the pignus to the nexum has been already described. 
A few words may now be added in respect of the depoaitum. 
Boethius (Cic. Top. 4, 10, 41), explaining the term Jiducia , says 
it occurs when a thing is given by mancipatio or cessio in jure to 
another, on condition that upon the happening of certain events 
it should be conveyed back to the owner. This happens when 
a man, afraid of civil broils, mancipates his land to a more 
powerful friend, who promises to restore the land when the 
danger has passed away. From this it would appear that the 
contract of Jiducia was of the nature of a condition or engage¬ 
ment annexed to the conveyance of property. 1 

The transaction per aes et libram always admitted a con¬ 
siderable degree of elasticity in the language employed in 
what we may call the “ operative part ” of the proceeding. 
The presence of the balance-holder and the bronze was indeed 
constant, but the nuncupation the words that determined the 
legal character of the ceremony, varied. Gaius gives several 
examples; as in the conveyance of a slave (G. 1, 119), and 
in the making of a will. (G. 2, 104.) But in these cases, 
although the language varies, it is within narrow limits. 
The words define the legal effect of the ceremony, and 
nothing more. But the cases of * deposit and mortgage carry 
us further. The words employed do not simply qualify the act 
of conveyance; they impose on the person receiving the pro¬ 
perty an obligation to return the property on a future day 
named, or on the happening of some event. These cases, then, 
furnish an example of the perversion, so to speak, of the form 
of conveyance to the purpose of contract. But the perversion 
is within the very narrowest limits. The words creating a 
conditional obligation to return the property are closely con¬ 
nected with the conveyance; and without any great stretch 
may be held to be covered by the ceremony, and so to be 
clothed with a legal sanction. The slightness of this perver¬ 
sion is made apparent when we consider that it would have 
• required a distinct step in advance to have got so far as the 
mutuum . In that case the obligation was to return, not the 

1 An instance probably of the same kind is narrated by Varro (de r. r. 7, 105) as 
the opinion of Mamilius. “A freeman that gives his services, as in slavery, on account 
of the money that he owes, is, until he discharges the debt, called nexus." (Liber 
qui suas operas in servitute (in) pro pecunia quam debebat (dat) dum solveret , nexus 
vocatur , ut ah aere obaeratus.) This ia supposed to refer to an actual mancipatio of 
the debtor himself, on condition that when the debt is paid his creditor shall release 
him. 
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things actually lent, but the same quantity and quality. , This 
fact should be kept in mind, because while we know that 
deposit was at first made per aes et libram , we have no evidence 
that mutuum ever was. . 

The contractus fiducice, or engagement annexed to a convey¬ 
ance per aes et libram , presents some features deserving of 
remark. It was not introduced by the Praetor, for the fiduciary 
deposit is at least as old as the XII Tables; nevertheless it 
was a contract in which good faith was required. Again, a 
person that broke an engagement of this sort was punished 
with the civil and political disabilities of infamy. This appears 
strange, since it was not until nearly the end of the Republic 
that a stipulatio coyld be upset by the ploa of fraud. (See Sub- 
Div. II., Fraud in Contract.) But it seems to have been con¬ 
sidered that the greater the confidence reposed, the moro 
shameful was a breach of faith, and thus infamy might attach 
to a simple breach of contract. The reason why infamy was 
fixed to a delinquent depositee or mortgagee is manifest. 
The owner divested himself of his ownership; he gave up his 
right in rem against all the world, and accepted instead a 
right in personam against the person to whom he conveyed 
his property. The infliction of infamy was an attempt to 
strengthen what Bentham calls the social sanction in consequence 
of the weakness of the legal sanction. Under the head of 
Mortgage an account has been given of the manner in which 
the Praetor dexterously superseded the clumsy and incon¬ 
venient mortgage of the jus civile . His action in the case of 
deposit was similar. He gave effect to a deposit made without 
the ceremony per aes et libram , deprived the depositee of his 
right in rem , and thus disabled him from alienating the pro¬ 
perty. Having thus given complete security to the owner, 
who now, in spite of the deposit, continued to have all the 
rights and remedies of an owner, the Praetor was at liberty to 
remove the penal action to which a depositee was exposed. 
Except, therefore, when the deposit was made under stress of 
shipwreck, fire, or the like, a depositee was not liable to pay 
double the value of the thing in the event of his being con¬ 
demned. for breach' of contract. 

There appears to be no evidence to connect the contract of 
mutuum with nexum , but it would seem to have been ranked in the 
Praetor’s Edicts alongwith commodatum and pignus. (D. 12, 1, 
1, 1; D. 12, 1, 2, 3; Ulp. Frag. Inst. 3,1.) Commodatum , in the 



358 


RIGHTS IN PERSONAM. 


form we know it, was of Praetorian origin. (D. 13, 6,1.) These 
two contracts naturally go together. Mutuum is the loan of 
things that are consumed in the use; commodatum is the loan of 
things that arc not consumed in the use. In mutuum the borrower 
necessarily becomes owner of the things lent, and is bound to re¬ 
turn simply the same quantity and quality: in commodatum the 
borrower acquires no right in rem to the thing, and must return 
the identical article he has borrowed. In regard to both contracts, 
the evidence, although not conclusive, tends to show that the 
Praetorian contract was a substitute, not for the nexum , but for 
the stipulatio. Thus, although in the absence of a stipulatio the 
Praetor compelled a borrower to return the money, wine, corn, 
or whatever else he borrowed, he did not require him to pay 
interest. For that there must be a distinct and special stipulation. 
The utmost extent to which the Praetor relaxed this rule, was 
to permit—and that only in a few cases—interest to be attached 
to the loan by mere oral or written agreement ( pactum ) without 
the interrogative form ( stipulatio ). If we suppose that, prior to 
the intervention of the Praetor, a borrower could not be forced 
to return what he borrowed unless he had bound himself by 
stipulation we may take it that loans were seldom made without 
stipulation and that the promise of the stipulatio included both 
principal and interest. If, however, a lender neglected that 
precaution, upon what ground could he ask the assistance of 
the Praetor ? The Praetor could not be asked to give effect to 
an informal promise as such, but he might go so far as to 
require the borrower to return the principal, for the borrower 
was taking advantage of the forms of the jus civile to cheat the 
lender of his money. Equity required so much, but it required 
nothing more. Interest was always regarded in the Roman 
Law as arising exclusively from contract; it did not bear the 
same relation to money lent that the rent of a farm did to the 
ownership of the farm. (D. 50, 16, 121.) Since, therefore, 
equity did not demand that the borrower should pay interest, 
and there was no stipulation the Praetor limited his interference 
to the return of the principal borrowed. 

Commodatum was introduced by the Praetor, whether as a 
new form of - *contract invented by him or not, it would be rash 
to say. It occupies a peculiar position; on the one side of it 
is usus or ususfructusn gratuitous like commbdatumn but belonging 
to the class of rights in rem ; on the other*side is locatio-conduction 
belonging, like commodatum 9 to the class of rights in personam , 
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but not gratuitous. There is again a contrast with mutuum . 
Interest is a valuable consideration for a loan, and the contract 
of mutuum might be either with or without interest. Comma - 
datum exists only when there is no valuable consideration, and 
when there is no right in rem. These peculiarities would be 
explained if we were to suppose that there was a time when a 
thing was not given for temporary use without exacting a 
stipulation for its return. If the owner gavo up his property 
to be enjoyed by another without a stipulation for its return, 
had he any remedy against the borrower ? If the interest of 
the borrower was usus, and the term of enjoyment had expired, 
undoubtedly the owner could recover his property. But if 
there was no usus , the only analogous limited right known to 
the law, apparently there was no alternative but to assume that 
the borrower’s interest was unlimited, and that in fact the 
transfer of possession had made him owner. If that were so, 
there was an imperious necessity for the intervention of the 
Praetor. 

Of the four contracts re mentioned in the Institutes, two 
certainly, pignus and depositum , and two probably, mutuum and 
cornmodatum , were derived from formal contracts. The author 
of the change was the Praetor. The object of the change was 
to prevent the forms of the civil law being used as means to 
defraud a person of his property. Suppose a deposit is made 
without the ceremony per aes et libram , and the depositee refuses 
to return the property, what remedy had the owner? He 
could not sue on the contractus Jiduciae, for there was no such 
contract; could he sue as owner by the vindicatio ? The pro¬ 
bability is that he could not, because he had of his own volition 
parted with his property, trusting to the honour of his friend. 
At all events there was an injustice in driving the owner to 
the vindicatio , because as the depositee was in possession, the 
owner was required to prove his title. However that may be, 
we may rest assured that the Praetor would not have introduced 
the actio depositi if the owner had had any other suitable 
remedy. The principle he adopted was that it would be 
unjust to allow an owner to be deprived of his property 
merely because of his neglect to use a legal ceremony. 

The main object of the Praetor’s interference, therefore, was 
restitution. He interfered not to give effect to an informal 
promise, but rather to redress a wrong; not so much to compel 
the depositee to fulfil his promise, as to make him give back to 
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the owner the property of which he was unjustly deprived. It is 
this circumstance that gives to the so-called real contracts their 
peculiarities. The remedy of the Praetor is given to the owner 
to recover his property; unless, therefore, he has parted with 
liis property, he has no occasion for the remedy. Hence there 
can be no contract re except by delivery of property by 
an owner. Suppose Titius promises to lend Gaius 10 aurei, 
but fails to keep his promise; Gaius cannot compel him to lend 
the money, if no stipulation has been made. If, however, Titius 
does advance the money, then the Praetor gives him an action 
for the recovery of it. 

The Praetor went further in the case of the other three 
contracts re , and gave an action to the depositee or borrower 
(comniodatarim) or mortgagee. This action was called contrariety 
and the word is significant. Suppose Maevius agreed to lend 
Sempronius his slave for a week, and sent the slave according 
to his promise. It would be unfair to Sempronius to demand 
back the slave before the week had expired, or to refuse to pay 
any extraordinary expense that the borrower was put to by the 
slave. The Praetor, then, acting on the principle that he that 
seeks equity must do equity, refused an action to the owner 
until the time had expired, and he gave compensation to the 
borrower. 

2. Innominate contracts re. 

It was long before the principle of the contracts re. 
although obviously capable of a much wider application, was 
distinctly perceived and consistently applied. At first the 
Praetor attempted merely to supply a remedy for certain 
cases of flagrant injustice with the smallest possible interfer¬ 
ence with the rules of the jus civile. But new cases occurred 
involving substantially the same grievance, and calling.for an 
application of the same remedy. A single instance may be * 
taken as a type of many. Gaius lends his ox to Titius for a 
fortnight to make up a ploughing team, and Titius agrees at 
the end of the fortnight to return the ox, together with one of 
his own, to be lent to Gaius for a similar period. After Titius 
has had the use of Gaius’ ox, he refuses to perform his promise, 
and Gaius is put to the expense of hiring another ox to do his 
ploughing. The injustice that Gaius suffers is manifest, and is 
of precisely the same character as that of .a lender when the 
borrower refuses to repay the loan. But the contract does not 
fall within the definition of mutuum ; nor is it commodatum 
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(because it is not gratuitous); nor is it locatio conduction 
because the consideration is not in money. Had Gaius then 
no remedy ? 

In seeking for a suitable remedy for.cases like that stated, 
the jurisconsults naturally turned first to the action for fraud 
(actio de dolo). The conduct of Titius, if he had the means of 
performing his contract and refused, was certainly unjust, but 
it could hardly be called fraud. If, indeed, he had intended 
from the first to cheat Gaius, and used the promise only as a 
means to get the use of his ox, his conduct was fraudulent. 
But this could rarely be proved even when it was the fact, and 
the actio de dolo could not often be relied upon. The true 
remedy was to apply the equitable principle of the contracts 
re, and at length, after long controversy (for even Paul (D. 19, 
5,5, 3) and Diocletian (C. 2, 21,4) except one class of cases), this 
course was adopted. 

A remedy called actio in factum praescriptis verbis was given 
whenever, in a bilateral engagement, one of the parties had 
executed his promise, and the-other refused to execute his 
promise. (D. 19, 5, 3; D. 19, 5, 11.) 

3. Mandatum. 

Mandate is placed in the Institutes in the class of contracts 
arising from consent (ex consensu ). The circumstance that 
mandate alone of the consensual contracts presents an actio 
contraria , excites a suspicion that it is not in its right place, 
and that it should rather go along witli the contracts re. 
If mandate were a true consensual contract, then it ought, 
from the moment that consent is given, absolutely to bind 
both parties. But, as already pointed out, mandate has not 
these characters. In the first place, the rights of the manda - 
tarius do not arise from the consent of the mandator simply; 
they flow from his performance of the mandate. His rights 
rest, therefore, upon equity rather than upon consent. In the 
second place, the rights of the mandator do not arise from the 
simple promise of the mandatarius. That is the case when 
the agent is paid. But where the agent is not paid, the prin¬ 
cipal has an action against him only when he has suffered 
injury by trusting to his promise, and thereby forbearing to 
take the steps he would otherwise have taken to protect his 
interests. It is true that the claim of the mandator does not 
rest upon acts (as is the case in all other contracts re), but 
upon a forbearance. But in equity there is little difference 
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between saying, “ I have done something at your request, in 
order that you may do something to me,” and “ I have abstained 
from doing something at your request, because you have under¬ 
taken to do it for me.”. 

It is easier to assign mandate to its true place among con¬ 
tracts than to determine its origin. Is mandate an ancient, 
independent contract, or is it derived, and if so, from what 
other form, nexum or stipulation Some facts point in the direc¬ 
tion of stipulatio as the parent-form; but the evidence is not so 
decisive as could be wished. 

A contract in respect of the use of a thing or the services of 
a person might be made with or without valuable considera¬ 
tion ; and if with valuable consideration, either in money or 
not. A contract for the use of a thing without consideration 
was commodatum; a contract for a personal service without 
consideration was mandatum: a contract for the use of a thing, 
or a personal service with a consideration in money, was locatio 
conductio: a contract for the use of a thing, or a personal 
service with a consideration, but not in money, was an inno¬ 
minate contract re, and was enforced by the actio in factum 
praescriptis verbis . Commodatum and mandatum thus naturally 
go together. They stand in the same relation to locatio-con- 
ductio ; and probably they originated in the same way. The 
actions of commodatum or mandatum could never be employed 
unless when there was an absence both of a stipulation and of 
a pecuniary consideration. Occasionally this view is taken by 
the jurists. Thus in stating a case for mandate where there 
was no valuable consideration, Scaevola is at pains to add, 
“ and there was no stipulation.” (D. 17, 1, 62, pr.) Thus the 
equitable contract of mandatum, like the equitable contract of 
commodatum , may have been introduced where the parties had 
neglected to employ the stipulatio . There is much in the 
general character of the development of Roman contracts to 
support the view here suggested, but it cannot be taken as 
proved. 

III.— Contracts for Valuable Consideration. 

In all the so-called consensual contracts (except mandatum ), 
a .pecuniary, or at least a valuable, consideration was essential. 

1. Sale. —The contract of sale, as it was interpreted during 
the Empire, contained three main points:—(1) The duty of 
the seller was simply to deliver, not to make a good title; (2) 
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he was bound to warrant against eviction; and (3) against 
faults in the thing sold. But the evidence is conclusive that 
these obligations were at first made by stipulation, and that 
they became part of the law of sale only through the edict of the 
Curule Aedile. The effect of the Aedilitian Edicts was partly 
to. impose on sellers a duty to disclose faults, and partly to 
enable warranties to be given without stipulation. A mere 
verbal warranty was to have the effect of a stipulation. The 
executory contract of sale was thus built up partly by admitting 
pacts for stipulations— i.e ., informal for formal verbal promises; 
and partly by imposing as a legal duty that which previously 
could arise only from express stipulation. 

The account given by Sir Henry Maine traces the executory 
contract of sale up to the nexum. If there were no positive 
evidence of the manner in which that contract was developed 
in the Roman Law, there would be some plausibility in ascribing 
the origin of the contract of sale to a process by which property 
was actually conveyed for a price. But there can be no 
question that the duties of the seller, in the mature law, arose 
from dropping stipulations, not from lopping off the ceremonial 
part of the mancipation It was the stipulation not the nexum, that 
was the parent-form of the executory contract of sale. There 
is an analogy between the executory contract of sale and be¬ 
trothal—the executory contract of marriage. Betrothal was in 
the most ancient times made by stipulatio , while the marriage 
itself was effected per aes et librarn . 

2 . HIRE (Locatio-conduclio). — There is little to show any 
connection between hire and stipulation such as undoubtedly 
subsisted between sale and stipulation. But a case mentioned 
by Paul shows that the contract of hire was sometimes made 
by stipulation. 

It was agreed between Titius, the landlord of a farm, and Scius his tenant, that 
during the period of his agreement Sfcius should not be expelled from the farm under 
a penalty of 10 aurei, to be paid by Titius ; in like maimer, if Seins departed before the 
end of his term, he was to pay the same penalty : the bargain was confirmed by 
reciprocal stipulations. (D. 19, 2, 54, 1.) 

3. PARTNERSHIP ( Societas ).—There appears to be no evidence 
to connect partnership with either nexum or stipulatio, as indeed 
from the nature of the contract could scarcely be expected. 

In these three cases the principle of valuable consideration is 
found. In. a subsequent place, some other instances will be 
cited of contracts based on valuable consideration, but these 
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are few in number. The Roman Law never attained the point 
of generalising the principle of valuable consideration. That 
was the reason, probably, even more than the mistake with 
regard to mandatnm , that induced the jurists to describe certain 
contracts as founded on consent, whereas when they came to 
describe the contracts individually, they stated that the very 
essence of them was pecuniary consideration. 

The three classes into which contracts have been divided 
may now be defined, from a new standpoint, as unilateral or 
bilateral, executed or executory. 

A contract is unilateral when it consists wholly of promises 
by one person. It is bilateral when it consists of promises made 
by two persons, which promises are the consideration for each 
other. Again, there is a distinction between executed and 
executory contracts. If a unilateral contract is executed, there 
is an end of it. But a bilateral contract may be executed as 
respects the promise of one party, and be executory as regards 
the promise of the other. Such a contract may be said to be 
part executed. If neither party has performed his promise, the 
contract is executory. 

1. The formal contracts are unilateral and executory . This is 
obviously true of the stqndatio ; it was also true of the expen&i- 
latio . The nexuru also was unilateral, for it imposed an obliga¬ 
tion solely on the person receiving property by conveyance. 

2. The equitable contracts are bilateral agreements, part 
executed. Before either party has executed his promise, there 
is an executory agreement, but one that cannot be enforced by 
law. As soon as one has performed his agreement, the other is 
subjected to a legal obligation in respect of his promises. The 
equitable contracts are thus not executory. 

3. The only bilateral executory contracts of the Roman Law 
are (with one exception, pactum donationis , hereafter to be stated) 
based on valuable consideration. 

Derivative Theories op the Stipulation. 

The folio win" passage from “ Ancient Law ” gives a concise account of the view of 
those that maintain not merely that the stipulation was produced from the nexum, but 
that the nexum, itself, as a contract, was an extension or perversion of the ancient 
conveyance per acs et libram: — 

“ There is some, but not very violent, conjecture in the following delineation of the 
process. Let us conceive a Bale for ready money as the normal type of the nexum . 
The seller brought the property of which he intended to dispose—a slave, for example 
—the purchaser attended with the rough ingots of copper which served for money, and 
an indispensable assistant, the libripena , presented himself with a pair of so&les. The 
slave, with certain fixed formalities, was handed over to the vendee—the copper was 
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weighed by the libripms and passed to the vendor. So long as the business lasted it 
was a ne rum, and the parties were nexi ; but the moment it was completed the nexum 
ended, and the vendor and purchaser ceased trf bear the name derived from their 
momentary relation. But now, let us move a step onward in commercial history. 
Suppose the slave transferred, but the money not paid. In that case the ne < um is 
finished so far as the seller is concerned, and when he has once handed over his pro¬ 
perty, he is no longer nexus; but, in regard to the purchsiser, the nexum continues. 
The transaction, as to his part of it, is incomplete, and he is still considered to be 
nexus . It follows, therefore, that the same term described the conveyance by which 
the right of property was transmitted, and the personal obligation of the debtor for 
the unpaid purchase-money. We may still go forward, and picture to ourselves a 
proceeding wholly formal, in which nothing in handed over and nothing paid ; we are 
brought at once to a transaction indicative of much higher commercial activity, an 
executory Contract of Sale.”—Ancient Law, p. 320. 


According to this statement, the ncxam would be the earliest contract known to 
the Roman Law; the stipulation would probably be its first offshoot, while the esjjen- 
sdatio would be later. Does this represent the true genesis of the Roman contracts ? 
The question iB important, because the answer must affect all the other contracts of 
the Roman Law. The conclusion to which the present writer has been driven is that 
there is no sufficient evidence to connect the stipulation by way of descent with the 
nexum , but that such evidence as exists points rather to the stipulation as representing 
an element in law equally primordial with the notion of property itself. Considering 
the high authority in favour of the derivation of the stipulation, it is necessary to 
consider the arguments at some length. * 

The derivative theory has appeared in two principal forms, the first published by 
Savigny, the second by M. Ortolan, and in this country by Sir Henry Maine. 
Savigny considers the stipulatio to be derived from the nexum ; hut the nrxum itstlf 
he regards as by no means the primary form of contract. The oldest contrac t in his 
view is the mutuum; the nexum was merely a fiction employed to bring other 
contracts within the scope of the remedy provided by law for the mutuum. The 
reasoning that led Savigny to this conclusion may be briefly stated. He observes that 
the object that first demands the attention of the legislator is the protection of property. 
To secure to every man the enjoyment of his own, is the first imperious duty of the 
lawgiver. To enforce promises is not so urgent; and accordingly Savigny thinks 
that legal remedies were provided for property at a time when the fulfilment of pro¬ 
mises had no other guarantee than the good faith ( bona Jules) of the promiser. He 
thinks that the first application of actions to promises was in the case of loan—a case 
that illustrated in a striking manner the necessity for legal protection. He thus 
contrasts hiring with loan. I let a house to another person for a term, at the expira¬ 
tion of which he refuses both to deliver up the house and to pay the rent. Now I 
can recover my house without going upon the contract, simply as my property ; I 
cannot, however, recover the rent, unless the contract is enforced by law. But 
suppose I give him a loan of money, thereby making him owner of the money lent. 
Here, in consequence of my trusting him more, I have no legal remedy at all, because 
the ownership of the money is changed. Surely, then, this is a case that loudly calls 
for the assistance of law ; and accordingly it is at this point, Savigny believes, the 
law of Rome first gave protection to contracts. If the borrower were permitted to 
retain w’hat he had borrowed, he would have enriched himself unjustly by defrauding 
the lender ; and it was st principle of the (Ad jus civile to give a condictio against every 
one that unjustly enriched himself at the expense of another. This ho holds to have 
been the principle on which the condictio was founded, and the only principle at first 
recognised by the Roman Law. He considers that the fictitious sale (nexum) was 
resorted to in order to bring other contracts within the scope and remedy of loans. 
The nexum was in fact a fictitious loan, and in that capacity it obtained legal recogni¬ 
tion. His difficulty becomes greater with the stipulatio and expensilatio , which in their 
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mature form had no special reference to loan. Nevertheless, Savigny believes that 
both the atipulntio and expert#ilatio had no other basis in law than as fictitious loans of 
money. 

There is, however, another class of contracts not enforced by condictio (the remedy 
for mutuum , atipulntio , and oxpcnsilatio), but by nctionea bonne fidei. Savigny holds 
that contracts resting solely upon good faith do not call so earnestly for protection 
from the law. The parties, he contends, did not even go 1 before a judge (judex) pro¬ 
perly so called ; they went before arbitrators (a rbitri). If there was any dispute, as 
each professed to act in good faith, there could be no pretence for refusing to submit 
to the decision of an impartial person. The arbitrator, chosen in such a spirit, was 
not confined to the strict rules of law, but was at liberty to decide according to the 
dictates of natural honesty and fairness. Such, according to Savigny, is the import of 
the distinction between actions stricti juris and actions bonne fidei. 

In support of his views, Savigny refers to what he considers the probable origin of 
the stipulation. In the first place, he remarks that the word itself bears testimony in 
his favour. The most ancient and approved derivation traces it to the Bame root as 
atipendium —namely, stipa, signifying money ; and he thinks the stipulation rested on 
the fiction of a loan of money. But apart from the danger of building a theory on a 
supposed derivation of a word, it is not certain that atipulntio was the original name 
of the contract. There is reason to suspect that the original name of the contract 
was sponsio. (D. 60, 16, 7.) 

It is a necessary part of Savigny's theory that the stipulation did not come into 
existence for lloman citizens until the abolition of the nexum by the Lex Poetelin 
(b.c. 326, 324, or 313). Inasmuch as the nexum and atipulntio , according to his 
views, were both fictitious modes of accomplishing one end, there could have been no 
necessity for the stipulation so long as the nexum was in existence. Savigny says, 
indeed, that even before that time aliens living in Rome, who could not use the nexum, 
may have introduced the practice of dropping the fictitious sale and trusting to a 
solemn form of words. At all events, he thinks that after the lex Poetelin , all, both 
citizens and aliens, adopted the stipulation as the solemn form of authenticating con¬ 
tracts in place of the superseded nexum. Now, as will appear presently, there can be 
no question that the atipulntio existed long before the lex Poetelin; that it was in 
vigour at least as early as the XII Tables, and in all probability is of much greater 
antiquity. This completely disposes of Savigny’s theory, even if it were relieved from 
other and insuperable objections. 

Ortolan and Sir II. Maine accept so much of Savigny’s views as relates to the 
derivative origin of the stipulation ; but they look upon the nexum as being at first the 
only contract from which subsequently all the rest descended. The nexum admitted 
of analysis into two parts— the ceremony of the balance and bronze, ami the oral or 
nuncupative part, specifying the object of the ceremony, and determining the nature 
of the obligation. By dropping the ceremonial part, Ortolan says, the oral or verbal 
contract of stipulation was obtained. 

Sir H. Maine carries the derivative hypothesis to its extreme issue, and if his view 
could bo supported, it would reduce very much the primitive elements of law. His 
general point of view may be thus stated. Nearly the whole civil law may be grouped 
round three ideas,—Property, Contract, and Testament. Property comes first; testa¬ 
ment is derived from it. This is so far true that the Roman Will was derived from 
the solemn form of conveying property — namely, the mnneipatio; but this must be 
taken subject to the qualification that a Will could be made in Rome independently 
of the testamentum per aes et libram. If now contract also could be shown to be 
derived from Property, then the three great departments would be reduced to one, 
and Property would rank as the only primitive element. The bond uniting the two 
ideas is the nexum , which was Bimply the name for a mancipntio , when that antique 
form was resorted to, not for the conveyance of property, but for sanctioning a con- 
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tract. It is an undoubted fact that the same form used in the conveyance of property 
and in making wills was also employed to give legal effect to some contracts. It is 
also a fact that certain contracts —such as depositum and pignus —were derived from 
the ancient nexum. But, on the other band, the evidence, it is contended, falls com¬ 
pletely short in regard to the most important contract of all—the stipulation. 

Sir Henry Maine lays chief stress upon the analogy of the Roman Will The argu¬ 
ment may be thus stated. The Roman Will in its mature form was, although unques¬ 
tionably derived from the nexum , unlike its parent in every important particular. In 
its final shape it was a secret document, revocable up to the death of the testator, 
until which event it had no force whatever. Now the instrument from which it was 
derived, was, in all these particulars, exactly the reverse. It w’as irrevocable, it was 
made in the presence of five witnesses, and it took effect at once. Surely, then, this 
transformation is as great as was required to evolve contracts out of the nexurn. The 
force of the analogy is, however, weakened by the following considerations. 

1. The things compared are not similar. There is no antecedent improbability in 
the derivation of testaments from conveyance. For what is a testament ? In form, 
doubtless, in the Roman Law, it was the nomination of an heir, but in substance it 
tended to become in an increasing degree a means of providing for the posthumous 
distribution of property. Now, there is nothing unlikely in tlic derivation of the 
mode of conveying property after death from the mode of conveying it during life, 
and a testament was substantially a conveyance of property to survivors. But con¬ 
tract differs toto coelo from conveyance; it is at the opposite pole of juridical ideas. 
It is the standing contrast between jus in rem and jus in personam, 

2. There is positive evidence in favour of the derivative character of the Roman 
Will; there is no evidence, so far as known to the writer, of the derivation of the 
stipulation from the nexum. We are told in the Digest not merely that the maneipatio 
gave birth to the form of the testament, hut also by whom and by what authority the 
change was effected. No such evidence, neither from Cicero nor from Gaius, is forth¬ 
coming in the case of stipulation. The absence of testimony is not conclusive, but 
it falls short of conclusiveness only on the supposition that the change from nexum to 
stipulation was effected by an agency earlier than the Praetorian. Indeed, there can 
be no question that the change, if effected at all, was not made by the Praetor. 

The force of this argument is increased when we remember the characteristics of 
those contracts that have undoubtedly arisen from the nexum. The difference between 
them and the stipulation is so marked as in itself almost to compel us to assign another 
origin to the stipulation. The pv/nux and t lcj»>sitnm are equitable contracts; the 
stipulation is a formal contract: the equitable contracts were established by the Praetor; 
the stipulation is older than the Praetors: these contracts are but slight deviations 
from the conveyance of property ; the stipulation may have acts and forbearances for 
its objects: the equitable contracts are all bilateral engagements, where one of the 
parties has performed his promise ; the stipulation is a purely unilateral contract. 
The development of contracts re from nexum offers a much closer analogy to the 
case of stipulation than the genesis of the Roman Will from maneipatio, and, it can 
hardly be said that the characteristics of the equitable contracts add probability to 
the theory of the derivation of the stipulation from the nexum. 

3. What M. Ortolan asks us to believe is that at some time or other, through some 
agency or other, the nexum was divested of all the dramatic an l solemn part—the 
fictitious sale per aes et Hiram —and that an equal legal sanction was given to the bare 
words, being tho informal part of the transaction. You have hut to leave out the 
ceremony, the five witnesses, the balance-holder, the symbolic transfer of the bronze, 
and there remains the oral or nuncupative part ; that is, the stipulation. This is 
certainly asking us to make a very clean sweep of the nexum ; a demand certainly not 
encouraged by the example of testaments. When the Praetor remodelled the testa¬ 
ment made by mancipation, he retained seven witnesses, five of whom represented 
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the old five witnesses, one represented the balance-holder, and the other the familiae 
emptor . To a stipulation, however, no Witnesses were necessary. This was a real 
defect, for which not even an imperfect remedy was provided, until the habit of com¬ 
mitting stipulations to writing became general. 

But there is a stronger answer to M. Ortolan. Drop the ceremonial part of the 
nexum , he says, and there remains the nuncupation ; that is, the stipulation. There 
could not be a greater fallacy. The nuncupation is not the stipulation. It is a mere 
verbal statement. But a verbal statement (unless in the form of question and answer) 
is a pact, not a stipulation. There is no greater opposition within the law of contract 
than that between a pact and a stipulation. A pact was not supported by action; a 
stipulation was a contract juris civilis. We might be tempted to listen to the 
hypothesis, unsupported as it is by positive evidence, if it explained the facts, but that 
is exactly what the hypothesis in question does not do. 

Two things in the beginning, one thing always, characterised the stipulation. In 
the beginning, the word sp-mdeo alone could be used—alone had any legal effect; from 
the first and always, the verbal statement must be in the interrogative form. Does 
the nexum throw any light on the exclusive value of the word spondeo 1 None whatr 
ever, for there is no evidence connecting that word with the mancipation. Does it 
explain the interrogative form, which, looking at the subject historically, may be 
called the essence of the contract ? Not any more, for every formula handed down to 
us as belonging to the transaction per aes et libram is direct and categorical, not 
interrogative. So far, therefore, as the evidence is worth anything, it tells the other 
way. Perhaps it may be suggested that the interrogative form was adopted in place 
of the fictitious sale per aes et libram. But that again is mere conjecture ; itself a 
hypothesis to support a hypothesis. The conclusion, therefore, seems unavoidable, 
that the hypothesis of the derivation of contract from conveyance, through the nexum , 
is not supported by evidence. 

It is clear that if the stipulation was derived from the nexum it must have been 
prior to the XII Tables, and that means really in the prehistoric age of Homan Law. 
The burden of proof rests with those that affirm a connection between the stipulation 
and the nexum . The absence of positive testimony would not be conclusive; for 
although the stipulation may have been carved out of the nexum in prehistoric times, 
traces of the operation might continue until within the historic period. But no such 
traces have been indicated. The nexum had five witnesses ; the stipulation required 
none. In the examples of nexum that we know the action was bonae fidd; in 
stipulation, the remedy was stricti juris. So far, then, as the records of Roman Law 
help us to a conclusion, the suggestion that “contract” is the offspring of “property” 
seems really to have no other support than its own inherent fascination. 

The circumstance that we know very little, indeed almost nothing, of the nexum, 
but that the materials for a history of the stipulation are tolerably abundant, may be 
explained by saying that the nexum belongs to a hoary antiquity, and was superseded 
by its more versatile and useful child, the stipulation. But it may also be explained 
by the suggestion that the mancipatio was never perverted for the purpose of contract 
except in a very few cases, and that these lost nearly all their importance as Boon as 
the Praetor introduced equitable actions. 


Fifth, Extension of Equitable Contracts. 

I.—Innominate Real Contracts. 

% 

Paul in a well-known formula sums up all the cases of in¬ 
nominate contract. Either, says he, I give something to you 
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in order that you may give something to me, or I give some¬ 
thing to you in order that you may do something to me; or I 
do something to you in order that you may give something 
to me, or I do something to you that yoji may do something to 
me. {Do tibi ut des; do ut facias; facio utdes; facto ul facias .) (D. 
19, 5, 5, pr.) This classification proceeds upon the distinction 
between a promise to do and a promise to give, so familiar to 
Roman lawyers, owing to the difference between a definite and 
an indefinite demand {certa and incerta intentio). In itself, 
however, it is a distinction without much logical value—the 
general word “ to do ” including “ to give.” It omits, moreover, 
the negative form “ not to do,” for that may equally, with the 
positive form, be the object of a promise. Paul’s formula ought 
to be co-extensive with every kind of contract, and had better 
be expressed thus :— 

I do something in order that you may do something. Facio 
ut facias . 

I do something in order that you may not do something. 
Facio ut non facias. 

I abstain from doing something in order that you may do 
something. Non facio ut facias . 

I abstain from doing something in order that you may not do 
something. Non facio ne facias . 

It will be convenient, however, to arrange the illustrations 
according to the formulae of Paul, in order to bring out more 
clearly the analogies between the innominate and the other 
contracts. 

I. Do ut des . I give that you may give. 

1. Analogy to sale. Exchange ( Permutatio ). 

The comparison of sale—the giving of a thing for money, 
with exchange—the giving of one thing for another, is instruc¬ 
tive. Sale is a consensual contract, but exchange is not. 
Hence a mere agreement to exchange was without obligatory 
force until one of the parties had given what he promised. 
(D. 19, 4, 1, pr.; D. 19, 4, 1, 2; C. 4, 64, 5.) Moreover, the 
duty of exchange was different from sale. The seller was not 
bound to make out a good title; even if he sold what was not 
his own, the contract of sale was good, and he was bound 
simply to compensate the buyer when evicted. But in exchange, 
both parties were bound to make a good title; and hence if one 
delivered what was not his own, the contract was wholly void. 
(D. 19, 4, 1, 3.) 
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Illustration. 

A gives B a vase, B promising to give A in exchange a horse. B refuses to do so. 
What is A’a right ? To the horse, or only to the return of the vase ? In one passage, 
Paul is made to say that A’a right is merely to the restitution of his vase (D. 19, 4, 
1, 4) ; but in another paBBage he Bays that A has an option, and may, in his own 
discretion, demand either the restitution of the vase, or damages for the non-delivery 
of the horse. (D. 19, 5, 5, 1.) 

In exchange, as in sale, pending delivery the thing remained 
at the risk of the person to whom it was to belong, and he that 
was bound to deliver was responsible only for reasonable care. 
(D. 19, 5, a, 1.) 

2. Analogy to sale. Variations, by agreement, in the 
essence of the contract. 

Changes could be made in the contract of sale within very 
extensive limits. But no variations were permitted in the 
essential characteristics. If a contract were made resembling 
sale, but differing in an essential feature, it would not be a 
consensual contract, but could be enforced only as an equitable 
contract. 

Illustrations. 

Julius gave Attius 5 aurei , Attius undertaking to give Julius the ownership of the 
slave Stichus. Before being .delivered, Stichus died. Could Julius demand back his 
money ? If it were a sale he could not, because the risk attached to the buyer from 
the moment of the sale. But the obligation in sale was not to make out a good title ; 
it was simply to deliver. This case, therefore, is not a Bale, and Attius being unable 
to give Stichus, who has died, must refund the money. (D. 12, 4, 16.) 

Lucius Titius agrees to give Gaius Seius a pearl, to be returned within two 
months, or its value, estimated at 10 aurei , paid. This was not sale, because 
Gaius Seius had the option of returning the pearl: nor letting on hire, 
because there was no consideration, no sum agreed on for the use of the 
pearl : nor mandate, because if Gaius Seius could sell the pearl within 
two months for more than 10 aurei , he was to keep the balance : nor partner¬ 
ship, because if there was any profit, it all ^ent to Gaius Seius. (D. 19, 3, 
1, pr. ; D. 19, 5, 13, pr.) As such an agreement did not fall within any of the 
consensual contracts, Gaius Seius could not compel Lucius Titius to give him the 
pearl; but if Titius had done so, he could by an action in factum compel Gaius 
Seius to restore the pearl within two months, or pay its value. (D. 19, 3, 1, pr.) 
From its special character this was sometimes called the actio de acstimato . 

Suppose now, before Gaius Seius has sold the pearls, or the two months have 
expired, the pearls have, without his fault, been lost, who is to bear the loss ? Ulpian, 
repeating the opinion of Labeo and Pomponius, says that if Titius asked Seius, Titius 
must bear the loss ; if, on the contrary, Seius asked Titius, Seius must bear the loss ; 
if neither specially was responsible for the negotiation, then Seius was to answer only 
for reasonable care. (D. 19, 5, 17, 1.) This is an example of the general rule 
determining the amount of care exigible in contracts. If Titius made the request, then 
presumably Seius acted out of favour ; if Seius made the request, presumably it was 
for his own profit; if neither specially, then presumably it was for the benefit of 
both ; in which case both parties answer for diie diligence, but not for accidental Iobs. 
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3. Analogy to Letting on Hire. 

Illustration. 

Titiua gives the loan of his slave Stichua, who is a oarpenter, for a month to G&ius, 
Gaius agreeing to give him in return an equal time of Pamphilus, also a carpenter. 
Gaius refuses to do so after Stichua has been with him for a month. Titius cannot 
sue for hire, because an exchange of the use of slaves is not a price ( mcrces certa). 
Inasmuch, however, as he has actually lent Stichus, he can by the actio in factum. 
compel Gaius to give him the use of Pamphilus. (D. 19, 5, 25.) 

4. Analogy to Mutuum or Mandatum. 

Illustrations. 

Licinius asked Victor for a loan of money. Victor having no money, gave him 
a vase to sell, and to take the price of it as a loan. Licinius sold the vase, but did 
not use the money. By what action can Victor recover it ? JEJe cannot sue for it as 
a loan, because until Licinius has used the money there is no mutuum. Neither is this 
a mandate, because it was not the intention of either party that Licinius should be the 
agent of Victor. But as Victor had delivered the vase, he could recover the price of 
it by the actio in factum. (D. 19, 5, 19, pr.) 

Titius gave Sempronius 30 aurei , to be let out at interest by the latter. Sem- 
pronius undertook to pay the tribute due by Titius, Sempronius being charged with 
interest at the rate of 6 per cent, per annum. If that allowance of interest exceeded tho 
tribute, the excess was to belong to Titius ; if it was less, the deficit was to diminish 
the principal: if the tribute swallowed up more than the principal and interest, Titius must 
refund the excess to Sempronius. No stipulation was made. The interest, taking it 
at 6 per cent., exceeded the amount of the tribute. By what action could Titius 
recover the surplus ? Not by the actio ex mntuo , because as Sempronius was not 
bound to return the principal in the event of its being lost without his fault, the 
transaction was not a loan. Nor was the contract a mandate, for if Sempronius got 
more for the money than 6 per cent., he kept the excess to himself. The remedy, 
then, was by actio in factum. (D. 19, 5, 24.) 

5. Analogy to Deposit. 

Illustrations. 

Titius and Seius make a wager [sponaio), and each deposits a ring with Sempronius, 
who engages to give both to the winner. Titius wins. Sempronius refuses to give 
up either ring. Titius can sue him by the actio in factum praescriptis verbis ; not for 
deposit, because he did not deposit Seius’ ring. (1). 19, 5, 17, 5.) 

Cornelius gives money to Seius to give to Titius, if he succeeds in bringing back 
the fugitive slave of Cornelius. Titius fails, and Seius refuses to restore the money. 
This is not a case of deposit, because Seius undertakes not merely the custody of the 
money, which is all that is involved in deposit, but also a special trust to give the money 
to Titius in a certain event. Cornelius will, therefore, recover his money by the # 
actio in factum praescriptis verbis. (D. 19, 5, 18.) 

6. Analogy to Commodatum. 

Illustrations. 

Titius and Gaius are walking by the Tiber, when Titius asks to -see Gaius’ ring. 
While lookirg at it, he lets it fall, and it rolls into the Tiber, and is lost. Merely 
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looking at a ring hardly constitutes a use within the meaning of commodatum, but 
TitiuS could be sued by the actio in factum for failing to return the ring after he had 
looked at it. (D. 19, 5, 23.) If the* ring had been struck out of his hand without 
any fault on his part, Titius would not have been responsible. (D. 19, 5, 17, 2.) 

Seia shows a ring to Julius,! who undertakes to ascertain its value. This is neither 
a deposit nor a loan (commodatum) of the ring. Suppose, then, Julius refuses to give 
it back, or by His negligence loses it, what remedy has Seia? Or suppose Julius 
sends it by a careless servant, who loses it on the way. If Seia wished to Bell the 
ring, and Julius gratuitously undertook to make enquiries for her, he is not answer* 
able merely for his own or the messenger’s negligence ; but if Julius for his own 
purposes procured the custody of the ring, he was bound to answer for his own 
negligence, and also for the messenger’s, if the latter was not a trustworthy person. 
(D. 13, 6, 30, 1 ; D. 13, 6, 11 ; D. 13, 6, 12; 1). 19, 5, 1, 2.) 

Calpurnius wished to buy plate, and Titius, a goldsmith, sent some for inspection. 
This is evidently neither deposit nor loan. Calpurnius did not approve the specimens, 
and sent them back by his slave Stichus. On the way Stichus was beaten and 
robbed of the plate. The loss falls on Titius. If, however, it had been stolen from 
Stichus, his master would have had to pay for his negligence. (D. 19, 5, 20, 2 ; D. 
19, 5,17, 4.) 

Titius gives Sehis some cups, Seius undertaking to return either the cups or their 
weight of equally good Bilver. This is not commodatum , because the obligation is not 
to return the identical cups, and the remedy is by the actio in factum. (D. 19, 
6, 26.) 

Titius owes money to Maevius, and Maevius to Sempronius. Titius, in order to 
procure delay from Maevius, gave him some golden vessels that he might give them 
as a pledge to Sempronius. This is not a commodatum with Maevius, because there 
is a consideration for the use; nor is it locatio conductio , because the consideration 
—the granting a respite to Titius—is not a pecuniary one. (D. 13, 7, 27.) 

II .—Do ur FACIAS. 

1. Analogy to Letting on Hire. 

Illustrations. 

Titius repairs the house of Gaius on condition that Gaius shall repair a house of 
Titius. This is not locatio conductio , because it is an exchange of services for services, 
not of services for money. Gaius must, however, repair the house of Titius, or be 
amerced in damages by the actio in factum. (D. 19, 5, 5, 2.) 

Julius allows AttiuB to dig for chalk in his land, Attius agreeing to fill up the 
excavations. Attius does not do so. He mav be sued by Julius by the actio in factum. 
(D. 19, 5, 16.) The actio locati would not lie, because no rent was paid for the use of 
the land. 

Sempronius gives his slave Stichus to Maevius, who undertakes to manumit him. 
After the time agreed upon, or a reasonable time has elapsed, MaeviuB fails to 
manumit Stichus. Sempronius can either reclaim the slave (by a condictio ), or ask 
damages for non-performance of the agreement if the slave has been injured or made 
away with. (D. 19, 6, 5, 2.) 

Sempronius gives MaeviuB 10 aurci os an inducement to him to manumit his 
slave Pamphilus. Maevius delayB the ihanumission. Sempronius can then buo 
Maevius for damages if he would have derived any benefit from the manumission of 
Pamphilus. If, however, Sempronius derives no. benefit from the manuihission, he 
can reclaim his money. (D. 19, 5, 7.) 
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Sempronius gives bis slave Stichus to Maevius on condition that Maevius shall 
manumit his slave Arethusa. Maevius manumits Arethusa, and afterwards is evicted 
from Stichus, who is taken from him in a lawsuit at the instance of the true owner. 
If Sempronius knew that he was not owner his conduct is fraudulent, and he would be 
amenable to the actio de dolo ; if he were a bona jfde possessor, he is still liable in 
damages by an actio in factum. (D. 2, 14, 7, 2.) 

III. — Facio ut des. 

At this point the analogy, with the nominate contracts, 
becomes weak, and considerable doubt prevailed, even in the 
time of Paul, whether in the absence of fraud such contracts 
could be enforced. But the texts are quite clear that in 
this case also the principle of the equitable contracts should 
apply. 

t 

Illustrations. 

Titius having lost a slave, offers a reward to the finder. Gaius pursues and restores 
the slave. Has Gaius any right to recover the promised reward ? Ulpian observes 
that such a promise could not be called a nude pact, incapable of supporting an action ; 
what it was, however, he felt some difficulty in stating (habet in se ncf/otium aliquod). 
Ulpian at this point nearly struck upon the principle of valuable consideration ; but 
he goes off without making the discovery, and says the remedy is tho actio in factum , 
unless perhaps the action for fraud would lie (actio dc dolo). (T). 19, f>, 15.) 

Seia wrote a letter to Lucius Titius, saying that if he still had the affection for her 
that he once had, he was, on receipt of the letter, to sell his property and go to her ; 
and she promised him a salary of 14) aurci a year during her life. Titius sold off his 
property and went. If there was nothing improper (contra bonos mores) in the 
arrangement, he could recover the salary. (D. 44, 7, 61, 1.) 

IV. — Facio ut facias. 

Illustrations. 

Titius has a slave Stichus, the son of Gaius, and Gaius has a slave Pamphilus, the 
son of Titius. Titius agrees to manumit Stichus, and Gaius to manumit Pamphilus. 
Titius does so ; but Gaius refuses. Titius lias an action (in factum pracscriptis verbis) 
against Gaius to recover the value of Stichus, whom he has manumitted. (D. 19, 
5, 5, 5.) 

Titius has a debtor in Carthage, and Gaius a debtor in Rome. Titius and Gaius 
agree that Titius shall collect and keep the debt in Rome, and Gaius collect and 
keep the debt in Carthage. This resembles mandate, but differs from it in a material 
point. If each collected the debt as agent at the cost and risk of the principal, it 
would be mandate ; but in this contract they exchange debts, and each takes upon 
himself the whole cost and risk of collection. On the other hand, it might be said that 
the expense incurred by one is a set-off to the expense incurred by the other ; and it 
might be argued that in collecting the debt each acts as an agent, but that the 
responsibility of each as principal has been compounded by special agreement. Paul, 
however, considers it the safer course to treat the case not as mandate, but by the 
actio in factum pracscriptis verbis. (D. 19, 5, 5, 4.) 
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Sempronius and Maevius mutually agree that Sempronius shall put up a building on 
the land of Maevius, and Maevius build on the land of Sempronius. In this case, 
also, the safest remedy, if Sempronius has built and Maevius refuses, is the actio in 
factum praescriptis verbis . (D. 19, 5, 5, 4.) 

Sixth, Extension of Contracts for Valuable Consideration. 

t 

Agreements (Pacta). 

The class of consensual contracts, like that of equitable con¬ 
tracts, was at first limited to a small number of specified agree¬ 
ments. But just as the principle of the equitable contracts 
suggested and necessitated the class of innominate real con¬ 
tracts, so the principle of the consensual contracts would seem 
to justify a wide extension of the class of contracts in which 
consent alone should give rise to actions. 

But this step was not taken. The jurists failed to extract 
the principle of valuable consideration from the contracts where 
it was implicitly admitted. The Roman Law refused to enforce 
any promise the value of which could not be measured in 
money; if it had gone so far as to proclaim that there must be 
a consideration also of money or money’s worth, it would have 
attained the goal to which it was constantly and unconsciously 
tending, but which it never actually reached. We have now 
to consider how far the Romans succeeded in filling up the 
blank in their system due to their failure to apprehend and 
apply the principle of valuable consideration. 

With regard to an agreement between any two persons con¬ 
taining any unfulfilled promise, the law may take one of several 
courses. (1) It may regard the promise as wholly void, so that 
even if it is fulfilled, it will order restitution. (2) It may not go so 
far as to order restitution, but it may refuse in any way to give 
effect to the promise, if the promiser declines to fulfil it. (3) If 
there are reciprocal promises, it may recognise the agreement so 
far as to refuse its assistance to a promisee, with reference to that 
agreement, unless he also performs his promise. (4) It may 
compel the proiniser to fulfil his promise, or answer in damages 
for non-performance. In respect of the two first-mentioned 
courses, we may briefly say that the agreement, in law, is void. 
The last two courses indicate a difference of treatment adopted 
by the Roman Law. Those agreements (with the limitation 
presently to be noted) that the law does not directly enforce, 
but which it recognises only as a valid ground of defence, are 



PACTS. 


375 


called Pacts (JPactd). Those agreements that are enforced—in 
other words, are supported by actions—are called Contracts 
{Contractus). These terras are ancient. Pactum . is found, 
as a verb, in the XII Tables. The thing, if not the name 
of contract, is still more ancient. Contractus was the name 
for all those conventions or agreements that were recognised 
and enforced by actions. The exceptions are few, belong 
to a late period, and will be duly signalised. 

History of Pacts. 

1. Pacts in relation to Delicts . 

In the XII Tables a provision is made that if one breaks 
the limb of another, unless he is forgiven, he must submit to his 
own being broken. (Si membrum rupsit ni cum eo pacit talio esto.) 
The punishment of retaliation could not be avoided except by 
coming to terms with the injured person. This is an example 
of the rule that an agreement to waive an action for a delict 
is binding, and a good answer to the action. (D. 2, 14, 7, 14.) 
The effect of such a pact was entirely to take away the 
sufferer’s right of action. A special defence was not necessary, 
but if it appeared in evidence that the sufferer had agreed not 
to sue the wrong-doer, he was defeated. (D. 2, 14, 17, 1.) 

2. Pacts in relation to the Divestitive Facts of Contract . 

At some period, which it would be difficult to determine, but 
Avhich was certainly before the time of Cicero {De Orat. 2, 24; 
Pro Publio Quintio, 5), the Praetor inserted a provision in his 
edict, making a pact a good defence to an action on contract, as 
well as to an action on a delict. He said (D. 2, 14, 7, 7), “ I will 
support all pacts that do not sin against good faith or any 
Statute, Plebiscitum , Senatus Consultum , or Imperial Constitution, 
and which are not an evasion of these.” 1 

The pact specially in view of the Praetor was doubtless the 
pact of release {de non petendo). Each contract had its special 
divestitive as it had its special investitive facts. A contract 
per aes et libram could be dissolved only per aes et librarn . A 
literal contract was terminated by writing; a stipulation by a 
stipulation. A mere verbal release from a formal contract had 
no effect. But it would have been against good conscience to 
allow a person to reirnpose upon another, by taking advantage 


1 Pacta conventa, quae neque dolo malo , neque advasus leges ,, Plebiscita , Senatus 
Consulta , edicta principum, neque quo fraus cui eorumfiat, facta erunt, servabo. 
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of the forms of law, an obligation that he had deliberately, 
though informally, cancelled* The Praetor, therefore, by in¬ 
serting an exceptio in the pleadings, practically enabled any 
contract to be dissolved by mere consent, without any formality. 
A technical distinction was still preserved. When a contract 
was dissolved by its appropriate divestitive fact, it was said to 
be extinguished ipso jure , so that it could no longer support an 
action. But when the release was made by a pact, the contracts 
of stipulation expensilatio, and mutuum were not held to be dis¬ 
solved ; on the contrary, they were still in contemplation of law 
subsisting, but if attempted to be enforced would be defeated 
by the insertion of a special defence in the pleading ( exceptio 
pacti). 

Moreover, if a debtor has agreed with his creditor that he shall not be 
sued for payment, still none the less he remains under the obligation. For 
by a mere agreement obligations are not in every case dissolved. The 
action is therefore available against him in which the plaintiff uses as 
his intentio Si PARET EUM dark oportkre (if it appears that he ought to 
give). But it is unfair that, despite his agreement, he should be condemned ; 
and therefore he can defend himself by the exceptio pacti conventi. (J. 
4, 13, 30 

Thus, in effect, although not in form, the Praetor, by sanc¬ 
tioning informal releases, took away all necessity for resorting 
to the formal releases. In other words, the pact of release 
superseded the formal divestitive facts. 

3. Pacts in relation to the Investitive Facts of Contract . 

In describing the consensual contracts, attention was drawm 
to the distinction between those rights and duties that were 
annexed to each contract by law, and those that were added 
by special agreement of the parties. Such a special agreement 
was called “ added pact” {pactum adjectum). (D. 2,14, 7,5.) The 
effect of such a pact differed according as the contract was 
stricti juris or honae fidei. The stijmlatio, expensilatio , and 
mutuum are contracts stricti juris; all others arc honae fidei. 

(1.) In contracts honae fidei a pact had a different effect, 
according as it was made at the time of the contract and as 
part of it, or subsequently. Those made at the time of the 
contract, and as part of it {in continenti ), were of equal validity 
with the contract itself ( pacta conventa inesse honae fidei judiciis). 
(D. 2, 14, 7, 5.) This would seem to be a plain dictate of 
common sense. In a consensual contract, for example, where no 
form was required, what could be more reasonable than to give 
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effect to the pacts or agreements made by the parties ? And 
yet, as we have seen in tracing the history of the contract of 
sale, that view was by no means at first accepted by the 
Roman Law. Variations or additions to the primitive or 
naked contract of sale could at first be made only by the 
solemn form of stipulation, and were enforced by the action 
given to stipulation. At length, however, the liberal opinion 
of Sabinus triumphed, and it was held that all terms agreed 
upon by the parties to a contract bonae Jidei as part of the 
contract were to be enforced by the same action as the con¬ 
tract itself. (D. 18, 5, 6; D. 18, 1, 6, 1; D. 19, 1, 11, 6; D. 19, 
1,11,3; D. 18, 3, 4.) 

Pacts made not at the time of the contract, but subsequently 
(ex intervallo ), either varying the terms of the contract, or 
wholly or partially dissolving it, could be used as a defence 
( exceptio ) to an action on the contract. But it did not follow 
that such a pact would support an action. For the rule here 
applied, that a nude pact was available as a plea in defence, 
but could not be enforced by action. 1 The distinction is not 
without reason. A pact made at the time of the contract is 
within the consideration of the contract; but a pact made 
subsequently is either gratuitous or supported by a new con¬ 
sideration. It would, therefore, bo quite logical and consistent 
to refuse to subsequent pacts any effect except by way of defence. 

The rules adopted by the Roman jurists were as follows :— 
If the subsequent pact affects the essence of the contract 
(natura or substantia contractus ), such as the price in a contract 
of sale, it is in fact a new contract relating to the same subject- 
matter as the old, and superseding it. It therefore gave rise 
to an action. If, however, the pact docs not vary the essence 
of the contract, but only such collateral rights and duties 
as could have been inserted at the making of the contract, 
it cannot be enforced by actiou, but is, as in other cases, 
available only as a plea in defence. (D. 18, 1,72, pr.; D. 2, 
14, 7, 5.) 

Illustration . 

TitiuB buys a slave from Maevius ; and after the sale it was agreed that Maevius 
should give the usual security against eviction with sureties. If, now, Maevius 
refuses to give sureties, he cannot be sued upon the pact; but if he has not got his 
price, he will be repelled in suing for it if he does not give the sureties .according to 
hiB promise. If he has actually received his price, the buyer has no remedy. (D. 18, 
I, 72, pr.) 

1 Nuda pactio obliyationem non parit. Sedparit exceptionem. (D. 2,14, 7,14.) 
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2. In contracts stricti juris the rule was somewhat different. 
A subsequent pact ( pactum ex intervallo) relating to a stipulation 
expensilatio , or mutuum , has no other effect, in any case, than as 
a defence (exceptio). It is even a question whether a pact 
made at the same time as the contract, with the view of modi¬ 
fying it, could be treated as part of the contract. In the case 
of stipulatio and mutuum 9 however, to some extent this was ad¬ 
mitted. Thus, if all the terms of the contract were not embraced 
in the stipulation, but some were omitted, these were regarded 
as contained in the stipulation. (D. 12, 1, 40.) 

Illustrations . 

% 

An agreement was made for a loan, and that so long as interest was paid the 
principal should not be demanded. The return of the money was promised by stipula¬ 
tion, without any reference to the agreement about the return of the principal. It 
was held that the condition must be regarded aB if it had been part of the stipulation. 
(D. 2, 14, 4, 3.) 

I give you 10 aurei, and you agree to repay 20. The debtor is not bound to 
restore more than 10. (D. 2, 14, 17, pr.) 

I give you 10 aurei , and you agree to repay 9. The debtor is bound to repay 9, 
and not more. (11. 12, 1, 11, 1.) 

Pacts Enforced by Action. 

A simple agreement ( pactum ) could not originate a contract. 
It was used to dissolve a contract, or to vary and amplify the 
usual terms of a contract, but not to create one. Pacts were 
auxiliary to contracts. But in.a very few cases, pacts were, to 
employ a common metaphor, clothed with actions, and thus 
practically elevated to the position of the consensual contracts. 
The cases are, indeed, fewer than is sometimes stated. Thus, 
an agreement of compromise ( transactio ), unless there was a 
stipulation, could not support an action. (D. 2, 15, 2; C. 2, 
18, 37.) But in two cases the Praetors, and in two others the 
Emperors, did undoubtedly raise certain pacts to the level of 
contracts. To the Praetor is due the pact of hypotheca , which 
has been already described. Even more ancient than hypotheca 
is the pactum de constitute, which, as mainly a form of suretyship, 
will be discussed under the head of Accessory Contracts. 

The Emperors Theodosius and Valentinian enacted in A.D. 
428, that a mere agreement to give a dowry should be binding 
without any stipulatio . (C. 5, 11, 6.) Thus was added to the 

investitive facts of the dos the pactum de constituenda dote . 

Finally, Justinian sanctioned the greatest change of all— 
the pactum donationis . Before this, a promise without consider- 
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ation was not valid, unless made by stipulation. (Vat. Frag. 
264*: "263: 310.)’ Justinian put ^ promise to give a.thing 
gratuitously on the same footing as if a price had been agreed 
upon. Up to this time an agreement, npt involving a valuable 
consideration, required either to be invested with a solemn 
form ( nexum , stipulation expensilatio ), or to have been performed 
by one of the parties, to give it legal validity. By giving an 
action to support a mere informal promise of a gift, Justinian 
departed from the unbroken tradition of Roman Law. He may 
have been led to adopt this course by one of two reasons. In 
the first place, the formal contract—the stipulatio —had lost 
much of its solemnity; it was divided by a very thin line in¬ 
deed from a pact. The stipulation was in the form of question 
and answer; the pact was not. Even this thin partition was 
removed if the agreement were put in writing, for an allegation 
in writing that the form of stipulation had been observed, could 
not be overthrown by calling evidence to prove that it had 
not. But, in the second place, Justinian had mainly in his eye 
gifts for pious purposes. He declares with warmth, that when 
gifts are promised to religious persons or for pious uses, to 
refuse fulfilment merely on account of the absence of a legal 
formality showed not only a want of moral principle, blit 
endangered the salvation of the promise-breaker—provoked not 
merely an action at law, but the wrath of Heaven. Justinian, 
therefore, enacted that all promises of gifts should bind, not 
only the promiser but his heirs, as well as be executed even to 
the heirs of the promisee. (C. 8, 54, 35, 5.) 

Second Part.—CORREAL TTY. More than One 

Creditor or Debtor. 

(In Solidum Oblicaki—Cohkei.) 

The addition of a person either as creditor or debitor may 
make substantially no difference. Thus, if A and B promise 
to C 100 aurei, it may be the same as if A promised 50 aurei 
to C, and B other 50 aurei; or if A promises B and C 100 aurei , 
it may be that he owes each of them simply 50 aurei. In these 
cases A is said to owe a pars virilis to each. (D. 45, 2, 11, 1; 
D. 45, 2, 11, 2.) But there may be a more intimate relation 
between them; the creditors or debtors may be regarded as, 
in some respects, one creditor and debtor. In this case, 
correality or solidarity exists. 
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Definition. 

♦ Obligations of this sort make Ihe whole due to each stipulator, and bind 
each promiser for the whole. And yet though there are two obligations, 
one thing only turns on thqcn. If, therefore, on either side any one receives 
what is due or pays it, he puts an end to the obligation of all, and sets all 
free. (J. 3 , 16 , i.) 

Two joint-creditors aro called correi stijmlandi or credendi . 

Two joint-debtors are called correi promittendi or debendi . (D. 34, 3, 3, 3.) 

Correality may exist in contracts of service ( faciendi ) as well 
as in contracts relating to property ( dandi ). Thus, a workman 
may promise to work for two employers, each of whom would 
be entitled to exact his service; but performance to one dis¬ 
charged the obligation: or two workmen of equal parts or 
skill may promise their services, one or other of them, to a 
single stipulator . (D. 45. 2, 5.) 

Rights and Duties. 

I. Duties of correi promittendi to the creditor, and rights of 
correi stipulandi against the debtor. 

1. Each debtor ( correus ) may be compelled to pay the whole 
or any part of the debt; and each creditor may exact the 
whole or any part of the debt. (C. 8, 40, 2; D. 45, 2, 3, 1 ; 
D. 30, 1, 8, 1; D. 19, 2, 47.) 

2. If one creditor receives the whole or part of the debt, the 
other creditors are wholly or pro tanto discharged; if one of the 
debtors pays the whole or part of the debt, the other debtors 
are wholly or pro tanto released. (D. 46, 2, 31, 1 ; I). 46, 
3,34,1.) 

But when a debtor is released by a cause that does not 
affect the joint obligation, as if he is made captive and en¬ 
slaved, the other debtors are not to any extent released. 
(D. 45, 2, 19.) 

II. Duties of the correi towards each other. Can each 
debtor require his co-debtors to contribute to the payment? 
Can each creditor require from his co-creditor a share of what 
he has obtained from his common creditor ? These cases have 
to be considered separately. 

1. Joint-creditors as between themselves. 

Savigny has examined the subject in an exhaustive manner, 
and it will be enough to state his conclusions. He thinks the 
case of joint-creditors a simple one. In the first place, they 
may be partners (socii), in which case contribution could be 
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demanded by each from the others. If they were not, each 
creditor might well be regarded ap having given a mandate 
to all the rest to join in the obligation, and thus would be 
entitled to recover his share by the usyal action for mandate 
{actio mandati). This seems not improbable, and, at all 
events, it must have been seldom that two persons were joint- 
creditors, unless they were partners, more especially con¬ 
sidering the wide extension given to that contract in the 
Roman Law. 

2. Joint-debtors. 

If the joint-debtors were partners, each could compel the 
other to contribute. If they were not, and they gave each 
other a mandate, each could compel the others to bear their 
share of the burden by the actio mandati. But when there was 
neither partnership nor express mandate, what was the remedy 
of a joint-debtor who had been compelled to pay the whole debt ? 
The only help to the debtor was to obtain a transfer from the 
creditor of his right of action against the other debtors. The 
creditor was not allowed to recover against one of the joint- 
debtors without ceding to him his right of action against the 
co-debtors. (D. 30, 1, 57; D. 19, 2, 47.) [As to cession of 
actions, see Subdiv. II., Transvestitive Facts.] 

The next step was to dispense with the formality of an 
actual transfer of the action. This appears to have been done 
first in the sale of an inheritance. The rule of the civil law 
was, that an inheritance was indivestible. But as it was often 
troublesome and inconvenient for the heir to wind up the 
estate, a practice grew up of selling the inheritance to a 
person willing to take the trouble. hi law the heir alone 
could sue or be sued, but the purchaser brought actions in his 
name, and defended those brought against him. Thus in 
effect a sale was accomplished. At length, in the time of 
Antoninus Pius, actions could be brought directly by and 
against the purchaser. (C. 4, 39, 1; D. 2, 14, 1(5.) So in the 
case of the transfer of a right in personam ( nomen ), (C. 4, 
39, 7), or even riyht in rem. (C. 4, 39, 9.) In numerous 
instances such fictitious ( utiles ) actions could be brought when 
a transfer of rights in personam ought to have been made. 
Although no text expressly applies this doctrine to the case 
of joint-debtors, yet Savigny thinks that at least, in the time 
of Justinian, a debtor that had been obliged to pay the whole 
of a common debt could have an action ( utilis ) against his 



382 


RIGHTS IN PERSONAM. 


co-debtors without any actual transfer to bin\ of the creditor’s 
rights of action against thqse debtors. If so, the right of con¬ 
tribution was at last fully established. 

C 

Investitive Facts. 

Both in stipulating and in promising two or more may become parties. 
In stipulating, as when to the question put by all the promiser answers, “ I 
undertake to ” ( spondeo ). For instance, if two persons stipulate severally, and 
the promiser answers, “To both of you I undertake to give it.” But if he 
had first undertaken to give it to Titius, and afterwards, when another asked 
him, had undertaken again, there would be two distinct obligations, and it 
would not be held that two parties joined in the stipulation. In promising 
again, two or more may become parties, as when after Titius puts the 
question, “ Maevius, do you undertake to give five aurei?” “ Seius, do you 
undertake to give the same five aurei ?” each severally answers, “ I under¬ 
take to.”. (J. 3, 16, pr.) 


Illustrations . 

In a written instrument it was stated that “ Gaius and Titius stipulated for 100 
aurei,” but it was not said that they were joint-creditors (duo rei stipulandi). Each, 
then, is creditor for 50 aurei. (D. 45, 2, 11, 1.) 

In another case it was written, “ Julius Carpus has stipulated that so many aurei 
shall be given to him. We, Antoninus Achilleun and Cornelius Dius, have promised 
it.” Dius and Achilleus each owe one half of the aurei , because it is not added that 
they made a joint promise (tnnguloa in solidum spopondiase), so as to bind cash for the 
whole. (D. 45, 2, 11, 2.) 

Titius and Seius stipulate for 10 aurei , or Stichus, a slave of Titius. As Titius 
cannot stipulate for his own slave, the stipulation is good to him for 10 aurei only ; 
but it is good to Seius for the alternative promise. As, therefore, the promises to 
Titius and Seius are not identical, they cannot be joint-creditors ( corrci ). (D. 45, 2,15.) 

Sempronius deposits a slave in the custody of Gaius and Maevius. Maevius agrees 
to guard the slave with the care of a good paterfamilias. Gaius promises nothing. 
As the promises are not for the same thing, Gaius and Maevius are not joint- 
debtors ( correi .) (D. 45, 2, 9, 1.) 

It was not necessary, however, that the two correi should be 
made at the same moment. Thus a surety might be made 
between the first and the second debtor without preventing 
the debt from being joint. The interval must not, however, be 
great. (D. 45, 2, 6, 3.) 

Of two parties to a promise, one can bind himself simply, the other for a 
particular day or conditionally. The introduction of that day or that con¬ 
dition will be no hindrance to claiming performance from him that bound 
himself simply. (J. 3, 16, 2.) 

So a creditor may accept a surety from one of two joint- 
debtors, without also taking one from the other. (D. 45,2,6,1.) 
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Third Part— ACCESSORY CONTRACTS. 

Suretyship is the counterpart of mortgage. The object of 
mortgage was to strengthen the weak point of rights in 
personam, by the addition of rights in rem; the object of 
suretyship is the same, by giving the creditor an action against 
two persons instead of one. Suretyship, then, is the creation 
of dependent rights in personam; that is, as security for other 
rights in personam. 

But the early Roman Law furnishes us with a different and 
unique species of accessory contract; namely, the adstipulatio, 
by which a subsidiary creditor is added. 

First — A DST1P ULA Tio. 

Definition. 

• 

Although, as we have said, another person not subject to our power 
stipulates for us in vain, yet we can employ another person for that purpose, 
who must make the same stipulation as we do ; and him we commonly call 
an adstipulator. (G. 3, no, as restored.) 

Under the system of ancient procedure, called Lcyis Act tones , no one could sue 
except the creditor himself in person. Agents could not bo employed until the 
formulary procedure was introduced. But the ingenuity of the lawyers opened a way 
of escape from this inconvenience. A person was added in the stipulation, to whom, 
as well as to the stipulator , the promise was made ; and who, therefore, had a right to 
sue without the concurrence of the stipulator. The adstipulator was thus practically a 
procurator, agent, or attorney, with this great drawback, however, that ho was ap¬ 
pointed not at the time the action was brought, but at the making of the contract. 
In the time of Gaius, procurators were allowed, and the chief reason for adstipulatio 
had ceased. But another still existed. 

An adstipulator is usually employed only when we are stipulating that 
something is to be given after our death. A stipulation by us is in that 
case idle, and therefore an adstipulator is employed to act after our death. 
All he obtains he is bound to restore to our heir, and he may be forced to 
by the actio mandati. (G. 3, 117.) 

A man could not make a promise to take effect after his death, because that would 
virtually have been to make himself agent for his heirs ; and it was a stringent rule of 
the jus civile that one freeman could not represent another in any legal transaction. 
This rule was evaded by adding an adstipulator , who, if he survived the stipulator, 
could sue on the promise. In the time of Justinian, as will appear further on, a man 
might make a contract to take effect after his death; and thus the sole remaining 
reason for the adstipulatio was taken away. J ustinian does not refer to adstipulatio. 

Rights and Duties. 

A. Duty of the Promiser (reus promittendi) to the Adstipulator . 

On demand by the adstipulator , without, the concurrence of 
the stipulator , the promiser must perform his promise; but such 
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performance at the same time releases him from his obligation 
towards the stipulator. 

B. Duties of the Adstipulator to the Stipulator. 

I. By him too, just as by# us, an action may be brought and payment may 
be rightly made to him as well as to us. But all he obtains he will be forced 

' to restore to us by the actio mandati. (G. 3, 111.) 

II. The adstipulator ought not to release the promiser ( reus 
promittendi) gratuitously. The adstipulator had precisely the 
Same power as the stipulator to discharge the promiser; and if 
he did so gratuitously, the stipulator would be deprived of the 
benefit of the contract. 

* 

By the second chapter (of the lex Aquilia) an action may be brought 
against an adstipulator that has defrauded the stipulator by entering the 
money as paid, for'the value of the property. (G. 3, 215.) 

In that part of the statute the action is brought in evidently as an action 
on account of damage. But that provision was unnecessary, since the actio 
mandati was enough for the purpose,—unless, indeed, that by that statute an 
action for double the amount is given against a man that denies liability. 
(G. 3, 216.) 

Investitive' Facts. 

The adstipulator must stipulate for the same thing as the 
stipulator , and from the same person. 

But the adstipulator can use other words as well, and not those we use. 
If, for instance, I have stipulated in these words, “ Do you undertake that it 
shall be given?” then he can make the further stipulation thus, “Do you 
pledge your credit?” or, “ Do you become surety for the same?” or vice 
versa . (G. 3,112.) 

Again, he can stipulate for less, but not for more. Therefore if I stipulate 
for ten sestertia , he can stipulate for five ; but not for more than ten. And 
if I stipulate simply, he may stipulate conditionally ; but not vice versa. 
Less atid more must be understood not only of amount but of time; for 
to give anything at once is to give more, but after a time less. (G. 3, 113.) 

/ 

Remedies. 


a. To enforce Duties of PromiBer. 

I. Condictio certi and actio cx stipulatu. 

% 

In this branch of law there are some peculiar rules ; for the heir to an 
adstipulator has no right of action. (G. 3, 114.) 

The object of the stipulator —namely, to secure a particular individual as agent— 
would have been completely frustrated if the rights of the adstipulator had been 
transferred to his heir or other persons. 

B. To enforce Duties of Adstipulator. 0 

I t Actio mandati (G. 3, 216.) / 

II. Actio legis Aquiliae, with penalty of double if the gratuitous release were denied. 
(G. 8, 216 .) 
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Second—S ureties. 

v 

First Case —When THERE 18 ONLY ONE SURETY/ 

The most general term in the Roman Law for the substitution 
or addition of a new debtor is intercession (Nov. 4, 1; G. 8, 
41, 19.) When the original debtor is released, and fjlie new * 
debtor takes his place, the name is expromissio. This will be 
considered under the head of Transvestitive Facts. If the 
original debtor continues bound as well as the new debtor, the 
contract of suretyship exists ( adpromissio ). (D. 13, 5, 28.) 

The Roman Law possessed no fewer than five different forms 
of contracts of suretyship; some of these are named by Gaius, 
one by Justinian. 

For the promiser also others usually bind themselves. They are called 
[sponsores, fidepromissores\ fidejussores (sureties) ; and creditors usually 
receive them in their anxiety to secure themselves more carefully. (J. 3, 
20, pr. ; G. 3, 115, 117.) 

To these must be added mandatum and the pactum de con¬ 
stitutor The three forms mentioned by Gaius are made by 
stipulation. Probably these forms represent successive stages; 
sponsio , the earliest of all, is confined to Roman citizens; the fi.de- 
promissio is like the sponsio , but available for aliens ( peregrini ) ; 
and the fidrjussio seems to be latest, as it was not dealt with 
by the early statutes affecting sureties. 

Definition. 

I. Sponsio is a contract of suretyship by stipulation. It can 
be attached only to a verbal contract, and can be made by 
Roman citizens only. (G. 3, 93.) 

II. Fidepromissio is a contract of suretyship by stipulation. 
It can be attached only to a verbal contract. It may be made 
by an alien. (G. 3, 93.) 

The sponsor and Jidepromissor are in much the same position; but the 
position of the fidejussor is very unlike theirs. (G. 3, 118.) 

For they can join in.no obligations that arc not verbal, though sometimes 
the principal that promised is not bound himself, as when a woman or a 
ptfpillus acts without authority from the tutor , or when any one promises 
that something shall be given after his death. It is a question, however, 
whether when a slave or an alien has undertaken (spoponderit) to do some¬ 
thing, a sponsor ox Jidepromissor can bind himself on his behalf. (G. 3, i 19.) 

III. Fidejnssio is a contract of suretyship by stipulation. It 
may be attached to any contract or obiigatio , whether civil or 
only natural. 

2 B 
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But fidejussores may be taken in as parties to every obligation, whether 
contracted re, by words, by writing, or by consent. Nor does it matter 
whether the obligation is part of the jus civile or of the jus naturale. So 
entirely is this the case that a man can bind himself on behalf of a slave, 
whether it is an outsider tliaft accepts him from the slave as fidejussor , or the 
slave’s master for what is naturally due to him. (J. 3, 20, 1 ; G. 3, 119.) 

This extensive application of fidejuasio distinguishes it broadly from sponsio and 
fidepromissio, and puts it on the same footing as pignua or hypotheca. A civil contract 
or obligation, within the meaning of the Institutes, is any contract or delict upon 
which an action may be brought. A natural obligation (naturalia obligatio) has been 
already defined. 

IV. Mandatum .—When A at the request of B lends money to 
C, the Roman Law imposed on B an obligation to save A harm¬ 
less from all loss sustained by the default of C to repay the 
money. B is surety (mandator), A is creditor (mandatarius), and 
C the principal debtor. Two peculiarities distinguish this case 
from jidejussio. 

1. After the Jidejussor has given his word, he is absolutely 
bound, and cannot be released without the consent of the 
creditor. After B has requested A to lend money to C, B can 
at any time withdraw before A has actually advanced the 
money. A has no claim for indemnity against B until he hae 
executed the mandate. 

2. A jidejussio could be made at any time after the obligation 
to which it was attached (D. 46, 1, 6); a mandate must neces¬ 
sarily precede the contract to which it is really subsidiary. 
Thus, if A, without the request of B, had lent money to C, and 
B afterwards said he would answer for any loss, A would have 
no action against B. A man cannot give an authority to do 
that which is already done. If. however, in the same circum¬ 
stances, B by stipulation promised to answer for C, B would be 
a Jidejussor , and would be compelled to make good the loan. 

3. Pactum de constitute, Constituta Pecunia . 

Actions in personam , too, have been put forth by the Praetor in the 
exercise of his jurisdiction ; as, for instance, that de pecunia constitute , which 
the receptitia closely resembled. But by a constitution of ours, all the 
advantages of the latter have been transferred to the former ; and the latter 
having thus become superfluous, has by our orders disappeared with all its 
influence from our statutes. (J. 4, 6, 8.) 

The actio de pecunia constituta may be brought against any one that has 
engaged to pay money, either for himself or for another, without any stipula¬ 
tion coming in. For if not—that is, if he has promised to a stipulator—he 
is liable, under the jus civile. (J. 4, 6, 9.) 

Theophilua, in his Commentary on the above passages, gives the following account 
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of the introduction of this Praetorian Pact. Suppose A owes B100 aum, and is sued 
by B for the amount. The proceedings go on until the parties leave the Praetor’s 
Court (litis contestatio) ; but before going to trial by th e judex, A admits B’w claim, and 
promises, if he will not further press the suit, to pay him the amount by a day named. 
The effect of withdrawing at this stage was that the original demand was extinguished. 
When the day arrives, A refuses to pay. What is B’s remedy ? If there had been a 
stipulation, B would have had an action ; but as it is, he is left without remedy. 
This is in consequence of his own liberality and A’s want of faith. (D. 13, 5, 1.) 
A stronger case for dispensing with the form of stipulation could scarcely be 
conceived. Accordingly, before the time of Cicero, the Praetor introduced the 
remedy by the actio de pecunia constituta. 

Prior to Justinian, the pactum de constitute, as a mode of constituting suretyship, 
laboured under several disadvantages that may be traced to its origin. It was con¬ 
fined to promises respecting fungible things-—that is, tilings dealt with by number, 
weight, or measure. At first also it appears that the obligation concerning which the 
pact was made must be actually vested ; that is to say, it must not be conditional or 
suspended for a time (sub conditione or in diem). A day also must have been origin¬ 
ally named for payment, but Paul held that if no time were fixed, ten days* grace 
should be allowed before an action could be brought. (D. 13, 5, 21, 1.) Lastly, in 
many cases the action must be brought within a year. 

Justinian fused, as he states in the text, the actio de pecunia constitute and tho 
actio receptitia. The latter was the remedy for an ancient contract, couched in certain 
formal terms (solemnibus i erbis composite), and confined exclusively to contracts with 
bankers (aryentarii). It could be brought against a banker when he had promised to 
pay a sum on behalf of a customer on a day named. (Thcoph. Inst. 4, G, 8.) This 
contract was not confined to fungible things, but was as extensive as stipulation. 
Justinian abolished this special action, and gave against the banker the ordinary actio 
de constituta pecunia as amended by him. His alterations had the effect of putting 
the pactum de constitute on as wide a basis as Jidejussio or mandatnm as a mode of 
appointing sureties. There must be a prior debt, but it may be a natural obligation 
only (I). 13, 5, 1, 6; D. 13, 5, 1, 7), and the promise may refer to anything that 
could be the object of a stipulation. (C. 4 , 18, 2, pr.) The short term of prescrip¬ 
tion was entirely taken away. 

The pactum de constitute may now bo defined as a promise 
made by any one to discharge an existing obligation of another 
on a day named, or to give security for its fulfilment. (D. 13, 
5, 28; D. 13, 5, 21, 2.) In what respect, then, docs this 
informal agreement (pact) differ from the stipulation ( fide - 
jussio ) ? Both Jidejussio and constitntum are accessory to an 
existing obligation, and in this respect are both contrasted 
with mandatum . In form the difference between them is simply 
that one is made by interrogation of tho surety, the other 
without. Apparently, then, the only distinction is that Jidejussio 
contemplated as possible an immediate liability of the surety; 
whereas the pactum de constitute postponed the liability of the 
surety to a future day. This difference, apparently trivial, 
rests upon a sound basis. In Jidejussio there need be no 
valuable consideration; but in the pact there was a con¬ 
sideration—namely, the forbearance of the creditor to sue; 
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for the essence of the contract was to give time to the 
debtor. . 

If this be the true account of the difference between Jidejussio 
and the pactum de constitute, it throws light on a somewhat 
remarkable rule., It was held that if, through some formal 
defect, a Jidejussio failed, it was not to be construed as a pactum 
de constitute; for, says the Jurist, the intention of the parties 
was to make the stipulation, not the pact ( quoniam non anirno 
constituentis sed promittentis factum est ). (D. 13, 5,1, 4.) In itself 
this declaration would not be strange, but the peculiarity of it 
appears when it is compared with the analogous case of formal 
and informal release. The formal release by stipulation ( Accep - 
tilatio) stood in the same relation to a simple pact of release 
(pactum de non petendo), that Jidejussio did to the simple pact of 
suretyship. Now it was held that if an acceptilatio should fail 
through some formal defect, it should be construed as an agree¬ 
ment not to sue. (D. 2, 14, 27, 9.) A release did not require 
to be supported by any consideration. If, however, we suppose 
that a consideration was necessary to support a contract of 
suretyship, the different decision in the case of Jidejussio would 
be explained. If a person intended to bind himself by a form 
that dispensed with the necessity for a consideration, and the 
stipulation was ineffective, he could not be bound because 
there happened accidentally to be a consideration. Thus an 
ineffective Jidejussio was not held to be an effective pactum de 
constitute . 


Rights and Duties. 

A. Duty of Surety to Creditor. 

1. To pay in default of the principal debtor. Benejicium 
ordinis seu excussionis . 

The true idea of an accessory contract is that it is enforced 
only in default of the principal contract. If the surety is liable 
to pay before the principal has made default, he is scarcely a 
surety; he is rather a co-promiser. According to the ancient 
law, Justinian tells us (Nov. 4,1), if a creditor accepted a surety 
he was required to proceed first against the principal debtor. 
If, however, the creditor failed to recover in whole or in part 
from the principal debtor, he could then sue the surety. A 
somewhat harsh straining of this rule deprived the creditor of 
his remedy against the surety, when the principal debtor was 
beyond the jurisdiction, and incapable of being sued. Papinian 
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seems to have helped to change the rule, and we find from the 
constitutions of Antoninus Pius and Diocletian and Maximian 
that it was not necessary to proceed against the principal 
debtor in the first instance, but the creditor could sue whichever 
he pleased, the principal or surety. (C.*8, 41, 5 ; C. 8, 41, 19.) 
Justinian, in the Novel quoted above, restored the ancient rule, 
freeing it, however, from its narrowness. He enacted that when 
both principal and surety were within the same jurisdiction, the 
surety should in no case be called upon to pay unless the 
principal debtor had been first sued, or had made default. If 
the principal debtor was beyond the jurisdiction, the surety 
could be sued, but he might petition the judge for time to pro¬ 
duce the principal debtor. If he succeeded in producing the 
principal, he was meanwhile released from the suit; but if, after 
the time granted by the judge, lie dill not, he must discharge 
the obligation himself. (Nov. 4, 1.) Justinian afterwards in¬ 
troduced an exception for the convenient transaction of business, 
and allowed bankers ( argenturii ), at their option, to sue the 
surety without first suing the principal. (Nov. 130, 1.) 

It was also the rule, as stated by Papinian, that when the 
creditor had rights in rem in security ( piynora , hypnthecae ), he 
was not obliged to realise their value before suing the surety. 
(I). 40, 1, 51, 3; D. 40, 1, 62.) Even if the creditor sold the 
pledges, and was afterwards obliged to give up the price 
because of the eviction of the purchaser, ho had his remedy 
against the surety. (D. 17, 1, 59, 4.) But if the agreement 
were that the surety should answer only for the deficiency after 
the sale of the pledges, ho could not be sued first. (C. 8, 
4i, 17.) 

B. Duty of Creditor to Surety. If a surety is compelled to 
pay the debt of the principal, the creditor must surrender to 
him all the rights in rem (jriyriora, hypothecac) that he has over 
property belonging to the debtor or others in respect of tlio 
debt. (C. 8, 41, 21; D. 49, 14, 45, 9.) If, however, the creditor 
holds those rights in rem in security for other debts as well, he 
cannot be compelled to surrender them until all the debts are 
discharged. (C. 8, 41, 2.) 

C. Duty of Debtor to Surety. 

In this respect also all are on the same footing,—that if any one pays for 
his principal, he can recover his money from him by the actio mandatu 
Sponsores have this further advantage under the lex Publilia , that they 
have an action for double the amount peculiar to themselves, and called 
depensi . (G. 3, 127.) 
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If the debtor pays the creditor, it is his duty to inform the surety. If he does not, 
and the surety sIbo pays, he must indemnify the surety. (D. 17, 1, 29, 2.) 

If the surety pays first, and does not inform the debtor, and the debtor pays, the 
actio mandati will not lie, but the debtor must cede to the surety his right to recover 
the money from the creditor. (D. 17,1, 29, 3.) 

Investitive Facts. 

I. A surety binds himself to answer for the debt of another. 
The consent or knowledge of the debtor is unnecessary. (D. 46, 
1, 30; D. 13, 5, 27.) 

Illustrations. 

If A asserts not that he will pay B’s debt on a particular day, but that B will do 
so, A is not bound as surety. (I). 13, 5, 5, 4 ; D. 46, 1, 65.) 

Lucius Titius, a debtor of the Seii, died. The Seii persuaded Publius Maevius, 
the nephew of Titius, that he was his uncle’s heir, and therefore bound to pay his uncle’s 
debts. They procured from him a letter acknowledging that he was heir, and that he 
owed the money in question. Maevius was not heir. It was held that his letter did 
not amount to a pactum de constitutor because Maevius intended not to answer for 
another, but to answer for himself, and he himself owed nothing. (D. 13, 5, 31.) 

II. Modes of constituting sureties. 

Sponsio, Fi<lepromissio, Fidejussio . 

• 

To a sponsor the question is put thus—Do you undertake that the same 
shall be given ? to a fideproniissor —Do you pledge your credit to the same ? 
to a fidejussor —Do you become surety for the same ? But we shall see what 
is the proper name for those to whom the question is put thus—Will you 
give the same ? Do you promise the same ? Will you do the same ? (G. 3,116.) 

When Greek is used, a fidejussor is generally accepted by his saying, On 
my honour I bid you, I say it, I will do it, or 1 desire it. But whichever Greek 
word he uses for ‘ I say/ it makes no difference. (J. 3, 20, 7.) 

A fidejussor may come in either before or after the obligation is entered 
into. (J. 3, 20, 3.) 

In stipulations by fidejussores we must know that it is a received prin¬ 
ciple that whatever the writing bears on its face was done, must be held to 
have been done. It is agreed, therefore, that if a man writes himself down 
as fidejussor , all the formalities will be held to have been duly observed. 
(J. 3, 20, 8.) 

Mandatum .—A person made himself surety by requesting 
another to advance money to a third party, if that other lent 
the money. “ Lend the money at my risk ” is a mandate. (D. 17, 

1, 1?, 13.) 

Factum de Constitutor —As the name ( pactum ) indicates, 
nothing more was necessary than an expression of intention. 

Illustrations . 

Titius wrote to Maevius as follows :—“ I have written that, in terms of the mandate 
of Seius, I will give security, and pay without dispute whatever sum is proved to be 
due to you.” Titius is a surety. (D. 13, 5, 5, 3.) 
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One wrote to a lender in these terms:—“ The 10 aurei that Luoius Titius borrowed 
from you, I shall pay you with the proper interest.” This is a binding contract. (D. 
13, 5, 26.) 

Satis tibi facto, I will give you security. This binds me. 

Fist tibi satis a me et ab iUo et illo, “So-and-so and myself will give you security.” 
Does not bind So-and-so, and binds me only in one-thifd. 

Fiet tibi satis a me aut ab illo et iUo t u So-and-so or I will give you security.” Binds 
me to pay all. 

Fiet tibi satis f Let security be given you. This binds no one. (Nov. 115, 6.) 

III. Restrictions. 

1. The accessory contract must be of the same nature, in 
some cases, as the principal. 

Illustrations . 

A lent 10 aurei to B, and C became fidejussor for 10(>0 pecks of wheat. C is not 
bound, because he promises wheat, while his principal (B) owes money. (D. 46, 
1, 42.) 

A lends 100 aurei to B, and C “constitutes” for grain of equal value. This is 
good, as pe.cunia consiituta differs from fidtjussio. (D. 13, 5, 1, 5.) 

A lends money to B, and C promises to give a pledge in security. This binds C 
to give the pledge. (D. 13, 5, 14.) 

2. The accessory contract, as a rule, must not be for more 
than the principal contract, but it may be for less. 

[In one respect the legal position of all is the same,—that all alike, spon- 
sores } Jidepromissores and], fidejussores, cannot bind themselves for a debt 
greater than that of the principal for whom they are bound. For their 
obligation is [like that of the adstipulator\ only accessory to the principal 
obligation ; and there cannot be more in the accessory than there is in the 
principal. But, on the contrary, they can bind themselves for a less debt. 
Therefore if the principal promises ten aurei , the fidejussor may rightly bind 
himself for five; but not vice versa . Again, if the principal makes a 
simple promise, the fidejussor may promise conditionally ; but not vice versa . 
And more or less must be understood to apply not only to amount but to 
time. For to give anything at once is to give more, but after a time less. 
(J- 3, 20, 5 ; G. 3, 126.) 

This rule was construed more strictly in fidejussio than in 
pactum de constitute. 

Illustrations . 

A is bound to give B a farm. C may be surety for the delivery only of a usufruct, 
that being, in one sense, part of the ownership. (D. 46, 1, 70, 2.) 

A owes 100 aurei to B. O “constitutes ” for 200. C is bound only for 100. (D. 

13, 5, 11, 1.) 

A owes 10 aurei to B. C “ constitutes ” for the same amount and interest. The 
contract will not hold for the interest. (D. 13, 5, 11, 1 ; D. 13, 5, 24.) 

A owes 10 aurei to B. C pledges hiB word (fidejussor) for the 10 aurei to be paid 
at Ephesus. This is bad, because 0’s position is harder than A’s. (D. 46, 1 
16, 1.) 
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A owes 10 aurei to B. C “constitutes** to pay it at Ephesus, or on the Ides of 
March. This is good. (D. 13, 5, 16,1.) 

A debtor has promised to pay me»; his surety (fidejussor) to pay me or Titius. 
The contract is binding, because it is easier for the surety ; he has the alternative of 
paying Titius, and therefore a chance of being released by him. But if the debtor 
promises to pay me or Titius,‘and the surety to pay me only, the contract of the 
surety is more onerous. (D. 46, 1, 34.) 

A promises the slave Stichus to B. C becomes Burety (fidejussor) for Stichus or 
10 aurei. This is bad, either because C*s promise is harder than A*s, or is of a different 
nature. (D. 46, 1, 8, 8.) 

A promises Stichus or 10 aurei to B. C promises (by stipulation) Stichus or 10 
aurei , whichever B shall choose. This is bad, because the principal obligation leaves 
the option with the promiser, the accessory with the promisee. (1). 46, 1, 8, 9.) 

A promises Stichus or 10 aurei to B, in the option of B. C promises Stichus or 
10 aurei (by stipulation) in his own option. He is bound, because his contract is 
loss onerous than A*s. (D. 46, 1, 8, 10.) 

A promises Stichus or Pamphilus to B, in A’s option. C promises the same by 
stipulation, in his own (C's) option. This is equally easy for C and A ; but as C 
may choose to give Stichus, and A to give Pamphilus, there is no certainty that they 
will give the same object, and so the suretyship falls through, in consequence of the 
rule that the accessory contract must be for the same thing in fidejussio as in the 
principal contract. 

3. A special restriction applicable to sureties by stipulation 
was introduced by the lex Cornelia (b. C. 81). It seems not to 
have applied to mandate or pecunia constituta . 

But the benefit of the lex Cornelia is shared by all alike. That statute 
forbids the same person to bind himself for the same debtor to the same 
creditor in the same year for any amount of money lent exceeding twenty 
thousand sestertia. And although a sponsor or futepromissor (or fidejussor) 
should bind himself for a greater sum, say one hundred thousand, he is con¬ 
demned to pay only twenty. By money lent (peaoiia credita) we mean 
not only that directly given on loan, but all that at the time the obligation 
is contracted is certain to become due ; that is, for which the’debtor has 
come to be bound unconditionally. And so money that we stipulate shall 
be paid on a fixed day, is reckoned therewith ; for it is certain that it will fall 
due, although it is only after a time that it can be demanded. Further, the 
name money in that statute embraces property of every kind ; if, therefore, 
we stipulate for wine or corn, or a slave, this statute must be observed. 
But there are certain cases in which the law allows unlimited suretyship— 
on account of dowry, for instance, or of money due you under a will, or when 
sureties are taken by order of a judex. Besides, the statute levying a duty 
of five per cent, on inheritances provides that to the suretyships put forth 
under that statute the lex Cornelia shall not apply. (G. 3 , 124 , 125 .) 

4. A restriction specially bearing on suretyship, although of 
wider extent, is derived from the Senatus Consultant Velleianum . 
In the time of Augustus and Claudius, enactments had been 
made preventing wives incurring obligations for their husbands. 
(D. 16, 1, 2, pr.) Afterwards, but not later than the time of 
Vespasian, the Senatus Consultum in question was passed in the 
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consulship of Marcus Silanus and Velleus Tutor. (D. 16, 1, 
2, pr.) 

The policy of the enactment is thus stated by Paul. Custom 
refuses to women not only offices of state (publica munera ), but 
business duties (civilia ojfficia ), that is, which imply their going 
into the company of men, away from their own homes. It was, 
therefore, fit that they should be prohibited from undertaking 
business responsibilities and exposing tlieir property to danger. 
(D. 16, 1, 1, 1.) The Senatus Conmltnm , with this object in 
view, was made sweeping. It forbad every woman to make 
any contract (D. 16, 1, 2, 4), or give any of her property 
as security (D. 6, 1, 39, 1; D. 6, 1, 40; D. 1(5, 1, 32, 1) on behalf 
of any person (husband, son, or father), (D. 16, 1, 2, 5), to any 
creditor. (D. 16, 1, 27, 1.) 

Exceptions. —To this at first no exception was allowed, except where the creditor 
waa deceived. Thus a husband pledged his wife’s goods, with her knowledge. The 
creditor did not know that the goods belonged to the wife. She cannot plead tho 
defence of the Act. (0. 4, ‘29, 5.) Justinian allowed a few other exceptions ; as when 
a woman promised a dowry ((/os) (C. 4, *29, *25) ; or when a woman became a Burety 
for the manumission, of a slave, and the slave was manumitted (C. 4, 29, 2 J) ; or when 
the woman received a consideration {aliquid accipiciis) (C. 4, ‘29, 23) ; or when after 
two years she renewed her obligation. (O. 4, 29, *2*2.) But in no case was she to 
bind herself for her husband (Nov. 134, 8), in conformity with the general rule that 
gifts were prohibited between husband and wife. 


An inter cessio 
absolutely void. 


by a woman was treated as wholly and 

Illustrations, 


If a woman gave part of her property in pledge, and the creditor sold it to a person 
ignorant of tfio violation of the law, the woman could reclaim it after the sale. (1). 
16,1,32,1.) 

Her heirs and sureties w-cre no more bound than herself (C. 4, 29,16 ; 0. 4, 29, 20); 
and if as surety she paid without compulsion, she could afterwards recover it as money 
not due. (-D. 16, 1, 8, 9.) 

Intercessio includes any contract or pledge that a woman 
undertakes on behalf of another, whether that other person 
remains bound or not; in other words, whether she becomes 
surety ( adpromissor ), or a substitute ( expromissor) for the 
debtor. (D. 16, 1, 8, 8.) 


Illustrations . 

A woman pays a debt due by B to C. This i B not void, because it is a gift, 
and she does not herself become subjected to any obligation. (D. 16, 1, 4, 1.) 

A, a woman, in order to release B from a debt that he owes to C, offers C, in sub¬ 
stitution for B, her own debtor D. This also.is good, because the woman does not 
thereby bind bereelf for B. (D. 16,1, 8 , 5.) 
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A, a mother, persuaded B, the tutor of her child C, to allow her to manage C’s 
property, and to indemnify B gave him sureties and pledges. Here A bound herself to 
B, but it was not for the debt of another, it was for her own projects. The sureties 
and pledges are, therefore, good. (0. 4, 29, 6 ; Paul, Sent. 2, 11, 2.) 

The tutor of a pupil died, leaving Titius his heir. Titius hesitated to enter on the 
inheritance, and so make himself responsible for the suspected maladministration of 
the tutor. The mother of the pupil, to induce him to enter, promised by stipulation 
to save him harmless. Titius entered, and was compelled to pay a sum to the pupil, 
which he endeavoured to recover in an action against the mother of the pupil. In 
this case Titius was creditor, the mother waB his debtor. If she was a debtor on 
behalf of any one else, who was that person ? Not the tutor, because he was dead. 
Then it could only be Titius. But how could a distinction be made between the man 
Titius ami the heir Titius ? Could the man Titius be creditor, and the heir Titius be 
the principal debtor, for whom the mother intervened ? That seemed absurd, and 
accordingly Titius was entitled to the indemnity. (D. 16, 1, 19, pr.) 

If in this case Titius had refused to enter, not because he suspected that the 
tutor had incurred liabilities, but because he doubted the solvency of the tutor’s 
debtors, then the woman would not be bound, because she would be in effect making 
herself surety for the debtors of the inheritance. (D. 16, 1, 19, 4 ; D. 16, 1, 19, 2.) 

A Praetorian died leaving two sons, one aged seven, the other his statutory tutor {tegitir 
mm tutor). At the request of the wife of the deceased, the mother of the pupil, the tutor 
entered on his father’s inheritance, but did not give his authority to enable his brother 
also to enttr. In consequence of this the pupil sustained a loss of 1000 aurei y which 
he recovered in an action against his brother. Could the brother sue the mother on 
her mandate? Yes, said Julian. Here, again, the liability of the mother was 
undertaken for her own projects, and not on behalf of any third person. (D. 16, 
1, 19, 1.) 

If a woman herself entered on an inheritance with the distinct object of paying the 
creditors of the inheritance in full, she could not defend herself under the Senatus 
Covaultum. She had resolved rather to alienate her property than bind herself. 
(D. 16, 1, 32, pr.) 

A, a woman, instead of becoming surety for C, gave B a mandate to become 
surety. A is thus a surety of a surety. If the creditor did not know that B had a 
mandate from A, he can sue B; but if he knew, he can sue neither B nor C. 
(D. 16, 1, 32, 3.) 

A, a woman, who really intends to become surety for B to C in respect of a loan, 
herself borrows from C and hands over the money to B, who appears merely as her 
surety. If the creditor C does not know the object of the loan, he is not deprived of 
his remedy. (D. 16, 1, 11; D. 16, 1,19, 5 ; 1). 16,1, 12.) 

5. Another restraint was in the case of dowries. In A.D. 381, 
Gratian, Valentinian, and Theodosius introduced a rule, subse¬ 
quently extended by Justinian, to the effect that neither the 
husband, nor his father, nor any one receiving a dowry, should 
be required or permitted to give any sureties for the restitution 
of the dowry. For, says Justinian, if the woman can intrust 
herself and her dowry to her husband, why should a surety be 
required, thus introducing an element of distrust and discord 
into the family ? (C. 5, 20, 1; C. 5, 20, 2.) 
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Divestitive Facts. 


How far did the extinction of th^ principal obligation release 
the surety, or the release of the surety extinguish the obliga¬ 
tion of the principal debtor? The answer varies to some 
extent with the form of contract. 

1. Formal contract of suretyship (sponsio, fdepromissio, fide- 
ju8sio). 

It has been already stated that there was a distinction in the 
Roman Law between a formal release and an agreement not to 
sue (pactum de non petendo ). (See further, Subdiv. II., Divest. 
Facts.) If the principal obligation were extinguished by its 
appropriate divestitive fact, the surety was at once released. 
(D. 46,1, 60; D. 46, 1, 68, 2 ; Paul, Sent. 2, 17, 15.) But if the 
proper divestitive fact were not employed, and the creditor had 
informally agreed not to sue, it depended altogether on the 
intention of the creditor whether tlie surety would be released. 
Unless a contrary intention was indicated, an agreement not to 
sue the principal debtor was construed as an agreement not to 
sue the surety ; because if the surety were obliged to pay, he 
could compel the debtor to indemnify him, and thus the debtor 
would gain nothing by the release. (I). 2, 14, 21, 5.) But if it 
were specially agreed that the debtor alone should not be sued, 
the creditor still had his remedy against the surety. (D. 2, 
14, 22.) 


An inconvenience of a similar character occurred to the 
prejudice of the creditor. When a creditor sued the principal 
debtor, and went so far in the proceedings as to obtain a 
foi'mula from the Praetor, it was held that the obligation upon 
which the action was brought was extinguished, and that a 
new one was created by the formula . The surety was thus 
released, even if the creditor, after obtaining judgment, failed 
to recover his money from the debtor. Justinian altered this 
rule, and allowed the creditor, in the case stated, to sue the 
surety,and recover fromhim the balance of the debt. (C. 8,41,28.) 

2. Mandate. When suretyship was contracted by mandate, 
the technical difficulty arising from the forms of extinguishing 
obligations did not exist. 


Illustration . 

Titius requests Gaius to give a loan to Maevius of 100 aurei. Gaius advances the 
money. Gaius afterwards sues Maevius and recovers 60 aurei. Can he sue Titius 
for the balance ? That he should be able to do so is the very essence and object of 
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the contract. Nothing relieves Tifcius except the repayment of the whole 100 
aurei by Maevius. (D. 17, 1, 27, 5.) 

3. Constitutum . —When <$ne person agreed to answer for 
another, that other remained bound. (D. 13, 5, 28.) If the 
surety (qui constilnii) were sued, it was held that the principal 
was not released except to the extent to which the debt was 
actually paid. We are at the same time told that anciently 
it was a moot point whether the action against the surety 
took away the obligation of the principal debtor. (D. 13, 5, 
18, 3.) 

Remedies. 

a. By Creditor against Surety. If the suretyship were formal, the surety was sued 
upon his stipulation ; if by mandate, then by the actio mandati ; and if by constitutum, 
by the actio tie pecunia constituta. 

1. Generally, what would be a defence if the principal debtor were sued, was a 

defence for the surety. r 

The cxceptioncs , moreover, by which the debtor defends himself, are for 
the most part usually allowed to his fidejussores too. And rightly; for what is 
demanded from them is demanded from the debtor himself, seeing he may 
be forced by an actio mandati to give them back what they have paid 
for him. If, therefore, a creditor agrees with his debtor not to demand the 
money, i't is held that to the aid of the exceptiopacti convcnti those too may 
have recourse that are bound for the debtor, just as if the agreement had 
been made with them that the money should not be demanded from them. 
Some cxceptioncs , however, assuredly, arc not usually allowed them. For 
• example, if a debtor yields up all his goods, and his creditor thereafter takes 
proceedings against him, he defends himself by the exceptio NISI BONIS 
cesser jt. But this cxaptio is not granted to fidejussores ; simply because 
the creditor .in binding others for the debtor has this chiefly in view, that 
after the debtor fails and loses all his means, he may be able to obtain from - 
those that he “has bound for the debtor what is his. (J. 4 , 14 , 4 .) 

2 . [Moreover, the heir of a sponsor or fidcproniissor\%no\. bound, unless we 
are asking about an alien fidipromissor in whose State another law is in use.] 
But not only is the fidejussor himself under obligation ; he leaves his heir 
bound too. (J. 3 , 20 , 2 ; G. 3 , 120 .) 

In mandatum and constitutum the heir of the surety also is bound. (D. 13, 5, 18, 2 ; 
C. 4, 18, 1.) 

3. Prescription. 

Again, a sponsor and a fidepromissor are, by the lex Furia , freed after two 
years. (G. 3 , 121 .) 

Until the change effected by Justinian, the actio de constitute pecunia could not be 
brought.after a year. (C. 4, 18, 2, pr.) 

B. By Surety against the Principal Debtor. 

1. For sponswcs the lex VublUia allowed the actio depensi for double the sum paid. 
T (G. 3,127.) 
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2 . If a fidejussor has paid anything for a debtor, he has, to recover it, 
an actio mandati against him. (J. 3 , 20 , 6 .^ 

This applies also to fidepromissores and sponsors, and to constitutum. 

3. In Mandate. The mandator must procure a transfer from the creditor (manda- 
tarius) of his action against the principal debtor; and thus the mandator can sue as 
the agent of the creditor (procurator in rent suam). (D. 46,1, 41, 1.) 

• 

Second Case— Co-SURETIES. 

Rights and Duties. 

A. In the case of Sponsores and Fidepromissores . 

I. Duty of each surety to the creditor. 

When several persons became sureties for the same debt, 
each was liable to pay the whole (in soIiJum ohliyatur). But for 
Italy, in B.C. 95, the lex Furia provided an awkward remedy. 

When the money can be demanded, the obligation is divided into as 
many parts as there are sponsores or fidepromissores at the time, and each is 
ordered to pay his share. (G. 3 , 121 .) 

ThiB was an effectual protection to the surety, but at the cost of diminishing the 
security of the debtor ; and as the security of the debtor was the sole purpose of the 
suretyship, the lex Faria was not a (success. 

II. Duty of surety to his co-sureties. 

When one surety paid, were the others bound to contribute? 
In Italy, after the lex Faria , this point could not arise, because 
no surety was bound to pay more than his own fraction of the 
debt; but in Italy, before that statute, and in the provinces 
afterwards, the necessity for contribution existed. 

Besides, the lex Apuleia brought in a kind of partnership between 
sponsores and fidepromissores. For if any one of them pays more than his 
share, for the excess he has an action against the rest under that statute. 
It was passed before the lex Furia , at a time when they were bound 
each for the whole amount. Hence it is questioned whether after the lex 
Furia the benefit of the lex Apuleia still remains. Beyond the bounds of 
Italy it docs; for the lex Furia holds good in Italy only, but the lex 
Apuleia in the other regions beyond. (G. 3 , 122 .) 

III. Duty of tlie debtor to the surety. 

Besides, the lex Pompeia provided that a creditor on receiving sponsores 
ox fidepromissores should first state and declare openly both the amount to be 
assured and the number of sponsores or fidepromissores he is to receive as 
undertaking that obligation. Unless he first states this, the sponsores or 
fidepromissores are allowed to demand within thirty days a preliminary trial 
of the question whether such a statement was first made in accordance with 
that statute. And if it is decided that it was not made, they arc freed. 
(G. 3 , 123 .) 
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B. Fidejussores , Mandatory Qui constituunt . 

I. Duty of surety to creditor. Until the time of Hadrian, 
the creditor could require any one co-surety to pay the whole 
debt. The only remedy of the surety was to require the 
creditor, before paying him, to transfer his rights of action 
against the other sureties. (D. 46, 3, 76; D. 46, 1, 41, 1.) If 
this were done, the surety could, in the name of the creditor, 
sue the co-sureties, and compel them to share the loss. 

1 . j Benejicium cedendarurn action am. 

We have already seen that the creditor must surrender to 
a surety, on paying the principal debt, all his rights against the 
principal, as also all mortgages. (D. 46, 1, 13; C. 8, 41, 21.) 
The creditor must equally surrender his action against 
the co-sureties. But here a difficulty arises. The debt for 
which the sureties are liable is one debt, and according to the 
general rule, an obligation in solidum was extinguished if only 
one of the co-debtors paid it. When, therefore, a surety was 
compelled to pay, was not the right of the creditor against the 
other parties destroyed"? If so, how could he assign to the 
surety against his co-sureties a right that, ex hypothesis was 
annihilated? This technical difficulty was got over by a 
technical subtlety. It was held that another interpretation 
might bo put upon the transaction. It might be said that the 
creditor did not ask the surety to discharge the obligation, but 
rather to buy his (the creditor’s) right against the co-sureties. 
F or this view it was urged that the creditor could not require 
the surety to pay without surrender. (D. 46, 1, 36.) This 
view was not without its influence on practice. The transfer 
of the action must take place before the payment, otherwise 
the obligation was extinguished. (D. 46, 3, 76.) 

But if the creditor by his own fault was not in a position to 
transfer his right of action against the co-sureties, could he 
then compel one surety to pay the whole ? Papinian answered 
the question in the negative. (1). 46, 3, 95, 11.) But a case 
stated by Julian seems at variance with this opinion. 

Two persons (A and B) were co-suretiea for 20 aurei. C, the creditor, accepted 
5 aurei from A, and agreed not to sue him. Could he afterwards recover the remain¬ 
ing 16 from B? or would he be repelled by the plea of fraudulent acquittal of the 
co-Burety ? Julian said he would not. (D. 46, 1, 15,1.) 

2. Benejicium Divisionis , in favour of JidejussoreSy mandatores 9 

and qui constituunt . (C. 4, 18, 3.) 

Fidejussores [are bound for ever, and] if more than one, no matter what 
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their number, are liable each for the whole, and the creditor is free to 
demand the whole from whom he will. But by a letter of the late Emperor 
Hadrian the creditor is forced to demand *only a fair share from each fide¬ 
jussor that is solvent at the time issue is joined (litis contestation and there¬ 
fore, if any of them is at that time insolvent, this.increases the burden of the 
rest. [In this respect, then, this letter differs from the lex Furia , that if any 
of the sponsores or fideprom is sores is insolvent, more cannot, for this reason, 
be demanded from the rest. But since the lex Furia applies to Italy only, 
it follows that in the provinces sponsores also, and fidepromissores , just like 
fidejussoresj would be bound for ever, and each for the whole amount, were it 
not for the letter of the late Emperor Hadrian, which seems to give relief to 
them also. But the position of fidcjussores is different, for to them the lex 
Apuleia does not apply.] Tf, therefore, the creditor obtains the whole amount 
from one, that one alone will bear the loss, if (that is) his principal is insol¬ 
vent. But he has himself to blame ; for as appears from what is said above, 
if the creditor demands the whole from any one, he may, under the letter 
of the late Emperor Hadrian, desire that an action be given against him 
for his fair share only. (J. 3, 20, 4; G. 3, 121-122.) 

The form of defence was, “Si non et illi solvendo sint.” (D. 46, 1, 28 ; D. 46, 1, 
26 ; D. 46, 1, 10.) 

When two debtors (correi) separately gave fidcjussores, the creditor could not be 
forced to divide his claim among all, but only among those that were bound for the 
same debtor. (D. 46, 1, 51, 2.) 

A surety of a surety cannot require division between them, because his surety is in the 
situation of a principal debtor. (D. 46, 1, 27, 4.) 

If the sureties contract a joint and several obligation (in solidum et partes vtriles), 
each is bound for the whole debt; but if the contract is joint or several (in solidum 
aut partem virilem .), each binds himself only for a share. (D. 46, 1, 51, pr.) 

II. Duty of debtor to surety. 

In that statute [lex Fowpeia\ no mention of fidcjussores is made. But 
it is usual, in accepting them also, to first make such a statement. (G. 3,123.) 


SUBDIVISION II. 

RULES APPLICABLE TO CONTRACTS GENERALLY. 

Rights and Duties. 

Under this head little has to be added. The several duties 
arising from the several contracts will be found in the exposi- 
tion of those contracts; and there remain only a very few 
general remarks. 

1. Interpretation of Rights and Duties. 

To the man that is understood to claim too much in respect of place, 
he comes very near that claims more than he has any ground (causa) for 
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claiming. A man may, for instance, have stipulated with you thus : “ Do you 
undertake to give me the slave Stichus or ten aurei?” and then claim either 
the one or the other—the slave alone, or the ten aurei alone, for instance. 
He therefore is understood to claim too much ; because in that sort of stipu¬ 
lation the promiser is allowed to elect whether he prefers to pay the money 
or give the slave. If, then, the claimant sets forth in his intentio that the 
money only, or the slave only, ought to be given him, he snatches from his 
adversary this right of election, and in that way makes his own condition 
better, but his adversary’s worse. In that case, therefore, a special form of 
action is set forth, in which the claimant states in his intentio that the slave 
Stichus or ten aurei ought to be given him, so that he claims in the same 
way in which he stipulated. (J. 4, 6, 33 D.) 

For the meaning of “ intentio,” see Book IV., Proceedings in Jure. 


Illustrations . 

Gaius has promised to Titius, by stipulation, Stichus or 10 aurei. Gaius may change 
his mind as often as he pleases until he actually gives one of the two. (D. 45,1, 138, 1.) 

Titius has several farms called “ Cornelian.” Gaius stipulates for his “ Cornelian” 
farm without saying which. Titius has the option of giving any of his “ Cornelian ” 
farms, whichever he pleases. (D. 45, 1, 106.) 

Titius sold a house to Gaius, reserving to himself the right of habitation ( habitatio ) 
during his life, or 10 aurei a-year. Gaius, exercising his option for the first year, 
paid 10 aurei, but the second year desired to give Titius the possession ( habitatio ). 
Gaius was safe against an action at the instance of Titius so long as in any year he, 
either paid the rent or offered him the alternative of dwelling in the house. (D. 19, 1, 
21 , 6,) . . 

Titius has stipulated for 10 or 5 aurei; 5 only are due. (D. 45, 1, 12.) 

Titius has stipulated for a thing to be given him on the kalends of January or 
February. The thing is due only in February. (D. 45, 1, 109.) 

Titius has stipulated for Stichus or 10 aurei, “ whichever,” he said, “I please.” 
Titius can sue for either in his option. (D. 45, 1, 75, 8.) 

2. Genus and species. 

Again, if one stipulates for a slave in general, and demands Stichus 
specially, or stipulates for wine in general and demands Campanian wine 
specially, or for purple in general and demands Tyrian purple specially ; 
then he is understood to claim too much. For he takes away from his 
adversary his free choice, secured him by the stipulation of paying something 
else than what was demanded. (J. 4, 6, 33 d.) 

3. Quality. 

If no special quality of an article is promised, any quality 
may be given in performance. (D. 17, 1, 52.) In the contract 
of mutuum , the same quality must be returned that is lent. (D. 
12, 1, 3.) 

Investitive Facts. 

Hitherto we have dealt with the investitive facts peculiar to 
each separate contract; we have now to consider in what points 
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all contracts agree. This discussion will fall under the follow¬ 
ing divisions:— 

I. Consent—Error. 

II. Modality, the modification of an agreement by time, place, or condition. 

III. Restrictions on the Investitive Facts. 

I. In respect of their origin: Force, Fraud, and Bad Consideration. 

Vis, Dolus, injuxta causa. 

ii. In respect of the object of the promise. Illegal contracts, 
in. In respect of the persons incapable of entering into contracts. 

IV. Extension of Investitive Facts. Agency. 

First, Consent—Error. 

Two or more persons are said to consent when they agree 
upon the same thing in the same sense. 1 All contracts imply 
consent. (D. 44, 7, 3, 1.) In order to establish a promise, a 
proposal must be accepted in the same sense in which it is 
made. This is the meaning and essence of contract; for, as 
has been pointed out, the obligation from contract is enforced 
by law, in accordance with the intention of the parties. 

Intention, however, is a mental act, and can be discovered 
only through the medium of language. This medium is a 
source of error. Such error may be of two kinds, essential and 
non-essential. 

1. Essential Error {error in corpore ). —An error is essential 
when it is such as prevents the two contracting parties agreeing 
upon the same thing in the same sense. Such an error is 
inconsistent with the nature of the consent that is of the 
essence of contract. It is in this sense that error is said to 
vitiate consent. 2 Essential error may occur in any one of three 
forms. A may promise a thing to B, B meaning to accept a 
different thing; or they may agree on the thing, but A may 
undertake one kind of duty, and B understand another; or, 
finally, A may intend to bind himself to B, and discover that he 
has really promised to C. In technical language, the error 
may be in the corpus , or thing promised, or in the nature of 
the obligation, or in the person of the promisee. 

If the stipulator is thinking of one thing, the promiser of another, no obli¬ 
gation is contracted, any more than if no answer had been given to the ques¬ 
tion. An example would be, if any one were to stipulate with you for the 
slave Stichus, and you were thinking of Pamphilus, whose name you believed 
to be Stichus. (J. 3 , 19 , 23 .) 

1 Et eat pactio duorum pluriumvc in idem placilum consensus. (D. 2, 14, 1, 2.) 

* Nulla enitn voluntas errantis est. (D. 39, 3, 20.) 

Non videntur qui errant consentire . (D. 50, 17, 116, 2.) 

2 o 
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Illustrations • 

Titiua sella to Gaius for 100 aurei t£e fundus Sempronianus. That is the correct 
name; but Gaius, being in error as to the name, intended to buy quite a different farm. 
There is no contract of sale, because what the one intends to sell the other does not 
intend to buy (quia in corpore dissensimus). (D. 18, 1, 9, pr.) But if both mean the 
aame farm, although they know it by different names, the contract is good. A 
mistake in the name is nothing if there iB an agreement as to the thing . 1 

Titius letB a farm to Gaius at a rent of 10 aurei. Gaius understood the rent to be 
5 aurei. There is no contract. But if the mistake were the other way, and TitiuB 
was disposed to let it for 5, then the contract is good, and the rent is 5 aurei. 
(D. 19, 2, 52.) 

Maevius agreed to let a farm to Sempronius for forty years. Sempronius, misun¬ 
derstanding the terms offered, agreed to buy it. There is no contract, because one 
has in view the duties belonging to sale, the other those belonging to letting on hire. 
(D. 44, 7, 57.) 

Maevius deposited with Sempronius a bag of money for safe custody. Sempronius 
thought it was a loan, and used the money. This is not a contract either of depositum 
or mutuum. Sempronius may, however, be compelled to restore the money. 
(D. 12 , 1 , 18, 1 .) 

Maevius, intending to make a present to Sempronius, gave him money which the 
latter accepted as a loan. Was this a gift or a loan ? Julian answered it was neither, 
because the parties intended different things. Is Sempronius bound to restore the 
money ? Certainly ; but if he has spent the money he can resist the claim of Maevius 
to restitution, on the ground that such a demand, after he intended to make a 
gift, is against good conscience (cxceptio doli maXi). Another point is suggested by 
this case, which, although not belonging to the law of contract, may be mentioned 
here. What is the effect of such an error upon the ownership ? Julian says (D. 41, 
1, 36) that an error as to the causa does not vitiate the delivery ( traditio ) as a trails- 
vestitivo fact of ownership, lienee, in this case, Sempronius would be owner, and 
the remedy of Maevius is therefore not by vindication but by condictio . (D. 12, 1, 

18, pr.) 

Julius agrees to advance money on loan to Cornelius, a respectable man. Gaius 
brings to Julius another Cornelius, a needy fellow, and induces Julius to pay him the 
amount. There is no loan ; and both Gaius and the false Cornelius are guilty of 
theft, because their conduct is fraudulent. (D. 47, 2, 52, 21 ; D. 47, 2, 66, 4.) 

Julius asked a loan from Titius and Cornelius. Cornelius gave an order to Seius, 
his debtor, to pay the amount to Julius. Seius then, by stipulation, promises to 
give Julius the loan, under the belief, however, that he (Seius) was the debtor of 
Titius. Does a contract of loan subsist between Seius and Cornelius, the real 
creditor? No, says Celsus, for Seius intended to bind himself to Titius, not to 
Cornelius ; but since Seius has got the money of Cornelius, he is bound in good 
conscience to return it to him. (D. 12, 1, 32.) In this case the promise of Seius 
was considered to bring Julius into connection with Titius, so that when the money 
was paid it was the same as if it had first been given to Titius, and by him to Julius. 
But this fiction was inadmissible in favour of Cornelius, who never entered into 
the consideration of Julius. 

2. Non-Essential Error (error in substantia or materia) exists 
when the parties agree upon the same thing, in the same sense, 
but one has, unknown to the other, a wrong belief as to the 


1 Nihil enimfacit error nominis , cum de corporc constat . (D. 18,1, 9, 1.) 
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nature of that thing. For example, a shopkeeper agrees to 
sell a vase to a purchaser, who imagines it to bo made of gold; 
the shopkeeper knows it is not, but*is ignorant of the delusion 
of his customer. In this instance the shopkeeper is free from 
blame, and has made a fair bargain; all the essentials of a con¬ 
tract are present. But it would be hard if the customer should 
be compelled to take what ho would never have bought but for 
an erroneous belief as to its composition. How far in such 
cases should the law give relief? On the one side, the disposi¬ 
tion of the jurists was to support transactions ; on the other, it 
was a great hardship to force upon a buyer a different kind of 
article from what he intended to buy. Savigny, who has gono 
• through the cases, sums up those in which relief was granted 
under this general statement:— 

When the difference in quality between the thing bought and that 
which the purchaser intended to buy is such as to put the one in a 
different category of merchandise from the other , then the error is fatal 
to the contract . 

(1.) A person agrees to take an article believing it to be gold, when in reality it ia 
bronze. The sale ia void. This result was not reached without controversy. Mar* 
cellus adhered to the hard line, that if the parties agreed as to the particular thing 
sold (i.e. as to the corpus ), and there was only an error as to its quality [in materia ), 
tlfe contract was good. Ulpian, however, differed from him, when the difference was 
between gold and bronze. (D. 18, 1, 9, 2.) 1 If, however, the article were of gold, 
but of inferior quality, the contract was good. (I). 18, 1, 10.) In another case 
co-heirs Bold a bracelet said to be of gold to one of themselves. It was found to con¬ 
sist chiefly of bronze. The contract was supported because the thing was partly of 
gold. (D. 18, 1, 14.) 

(2.) A person takes an article that he thinks is silver; it is really tin or lead. 
The sale is void. (I). 18, 1, 9, 2.) 

You have sold me, without intending to deceive me, a table covered only with 
silver, which I thought to be solid. The sale is void. (D. 18, 1, 41, 1.) Rut Ulpian 
seems to decide the other way, in the analogous case of a thing being gilt with gold. 
(D. 18, 1, 14.) 

(3.) A person buys wine, as he thinks, but it is vinegar. The sale is void. Here, 
however, Ulpian draws a distinction. If the thing sold was wine, and became 
vinegar only when sour, the sale is good ; but if it w T as vinegar from the first, 
then there is sucli a difference between the things that the error vitiates the contract. 
(D. 18,1, 9, 2.) 

(4.) A person buys a slave of one sex thinking the Blavc to be of the other sex. 
The sale is void. If, however, the error were in buying a female slave as a virgin, 
who was not, tho mistake did not vitiate the contract. (D. 18, 1, 11, 1.) Why? 
Savigny urges that in this, as in the three preceding cases, male and female slaves 
belonged to a different sort of merchandise. Female slaves were employed in house- 


1 Marcian seems to take a different view. (D. 18, 1, 45.) He says a sale of brass 
for gold is valid, but the seller is bound to give the article in gold. Savigny thinks 
this w as the ancient rule, but superseded by the opinion of Ulpian. 
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work, male slaves in work out of doors; a difference as great as separates, the silver¬ 
smiths from coppersmiths or iron-workers. 

There'are passages that seem to, carry relief in cases of error further, but 
Savigny is not disposed so to construe them. 

1°. The* mistake of old clothes for new. According to the rule laid down by 
Savigny, this error does not relate to two different kinds of merchandise, and there¬ 
fore should not be fatal. An extract from Marcian (D. 18, 1, 45) is not easily to 
be reconciled with this view. Marcian quotes the opinions of Labeo, Trebatius, 
Pomponius, and Julian, to the effect that when old clothes furbished up for new 
are sold (si vestimenta interpola quis pro novis emerit), the vendor must make good 
the difference in value. Savigny says in this case the vendor must be understood to 
have warranted the clothes as new. But there is nothing about warranty in the 
text ; nor can it be easily supposed that Marcian had in his view a case of warranty. 
If he had, his proposition was to a Roman lawyer self-evident, and the array of 
opinion he quotes would seem superfluous. The distinction between this case and 
the others seems to be that the contract for the sale of the clothes was valid, but that 
the vendor must indemnify the buyer. 

2°. Paul (D. 19, 1, 21, 2) qualities his opinion that an error as to the corpus alone 
is fatal, not a mistake as to the quality, by the important exception that the vendor, 
even if he is innocent, ought to make' good to the buyer the difference of price between 
what the buyer actually gave, and what he would have given if he had known the 
real nature of the article ; as, e.y., when he buys tables as made of citron, when they 
fcre not. Here again Savigny says the vendor must have sold them for citron tables ; 
but it may be doubted whether with sufficient reason. 

3°. Error in formal contract. Titius stipulated with Gaius for a thing that he 
thought was of gold, but was only brass. Gaius is bound to deliver the thing agreed 
upon without any indemnity, unless he cheated Titius, after having given an express 
promise not to cheat (doli mail clausula). (D. 45, 1, 22.) The reason assigned is that 
the parties agreed on the object of the stipulation (quoniam in corporc consensimus). 

S eeond—M odality. 

The term “ Modality ” is used to signify that a promise is 
limited as to the time or place of performance, or is suspended 
by a condition. 
a. Place. 

In the absence of any express agreement as to the place 
where the contract is to be performed, the place is often indi¬ 
cated by the nature of the promise. A promise to deliver an 
immoveable must bo performed where the immoveable is; so a 
promise to repair a house must be performed where the house 
is. But if there is no such indication, generally the creditor can 
demand performance where he can sue, i.e. within the jurisdiction 
to which the defender is subject. This rule is subject to an 
important qualification in the case of bonae Jidei contracts. The 
defendant is not obliged to carry a moveable from the place 
where it happens to be at the time he is bound to deliver it, 
except at the risk and cost of the plaintiff. If, however, the 
defendant has caused the moveable to be kept purposely in an 
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inconvenient place, he is not entitled to this indulgence.' (D. 
16, 3, 12, 1.) It is otherwise, howeyer, in a stipulation (a con¬ 
tract stricti juris). When no place is mentioned in a stipulation, 
the promiser must deliver the thin|j to the stipulator within the 
jurisdiction to which the promiser is subject. (D. 45,1,137, 4.) 

So much as to the place in which the plaintiff could exact 
performance. Where could the debtor require the creditor to 
accept performance ? There is no text quite applicable to this; 
but Savigny thinks that a complete reciprocity must be admitted 
between the two parties, and that the debtor would have a 
freedom of choice corresponding to that enjoyed by the creditor. 

Too much may be claimed in respect of place,—as when a man has stipu¬ 
lated that something shall be given him in a certain place, and then claims 
it in another place, without making mention of the place in which he stipu¬ 
lated it should be given him. A man may, for instance, have stipulated 
thus, “Do you undertake to give it meat Ephesus?” and then at Rome 
bring a simple intentio that it ought to be given him. The reason why 
he is understood to claim too much is this, that by bringing a simple intentio 
he deprives the promiser of the advantage lie had if he paid at Ephesus. 
When, therefore, a claim is made elsewhere, an actio arbitraria is given 
to the claimant, in which account is taken of the advantage that would 
have been open to the promiser if he paid at that place. It is in trade 
that the greatest advantage is commonly found—in wine, oil, com, for in¬ 
stance, which bear a different price in every single district; but money, too, 
is not let out at the same interest in every district. If, however, the claim 
is made at Ephesus, that is in the place where he stipulated the thing should 
be given him, then he rightly proceeds by a simple action. And that is 
pointed out too by the Praetor, because the promisor secures his advantage 
in making payment. (J. 4, 6, 33 C.) 

The action here referred to is called actio de eo quod certo loco . (D. 13, 4,3.) The sphere 
of its operation was narrow. In all contracts, except stipulation (D. 13, 4,7, 1 ; D. 13, 
4, 2, 1), mutuum (D. 13, 4, 6), and expcnailatio , an action could be biought elsewhere 
than in the place of performance, the judge taking account of the circumstanco. 
(D. 13, 4, 7, pr.) Even in the case of stipulation it was only where the promise was 
to give {dare), not to do (facere), that recourse was necessary to the arbitraria actio. 
(D. 5, 1, 4, 3.) 

Titius has stipulated for 100 aurei from Gaius, to be paid at Capua, and Maevius 
is surety. Owing to the fault of Gaius the money is not paid at Capua. Can Mae¬ 
vius be sued at Rome ? Maevius is not excused, and must pay as if he hod made 
default himself. (D. 13, 4, 8 .) 

The judge had power even to increase the amount sued for, if it was the interest of 
the plaintiff that the money should be paid elsewhere than at the place where the 
action was brought. (D. 13, 4, 2, 8 .) On the other hand, he could acquit the 
defendant if the latter preferred to pay at the place agreed upon, and give proper 
securities. (D. 13, 4, 4, 1.) 

b. Time. 

I. If no time is mentioned in the contract, performance could 
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be immediately demanded. (D. 45, 1, 60; D. 45, 1, 41, 1; D. 
50, 17, 14.) But a reasonable time, varying with the nature of 
the contract, must be allowed for performance. 

V 

If you stipulate that a farm shall be given you, or a slave, you will not be 
able to bring an action forthwith, unless a sufficient space of time for delivery 
has elapsed. (J. 3 , 19 , 27 .) 

Places too are usually inserted in a stipulation, as “ Do you undertake 
to give it at Carthage ? ” This stipulation, though it seems to be made 
simply, yet in truth has a time thrown in for the promiser to use in giving 
the money at Carthage. Therefore, if a man stipulates thus at Rome, “ Do 
you undertake to give it at Carthage to-day ? ” the stipulation will be void, 
because the promise in return is impossible. (J. 3 , 15 , 5 .) 

Again, time must be allowed when slaves not born are sold, or growing crop, or a 
contract is made for building a house. (D. 45, 1, 73, pr.) 

What is a reasonable time ? Suppose Titius, being at Rome, agrees to pay to Gams, 
also dwelling there, 100 aurei at EpheBus, how long time is allowed to Gaius for the 
payment? It is a question for the judge, who will consider how long a prudent and 
fairly active man would take for the distance. On the one hand, Gaius is not to be 
required to go through storm and tempest, and to travel by night and day ; nor, on 
the other hand, is he to dawdle on the way, but to make such progress ns, having 
regard to his age, and state of health, and the season of the year, might fairly he 
expected. If, however, he actually goes to Ephesus, the money is due from the 
moment of his arrival, although he has made a quicker than average journey. (D. 45, 
1, 137, 2.) 

So in the case of a building, the builder must be allowed the time required by an 
ordinary builder (D. 45, 1, 137, 3)’; and if any accident occurs to cause delay, as 
fire, allowance must be made, and a longer time granted. (D. 45, 1,15.) 

A difference of opinion emerges in the Digest on the question at >\hat time a breach 
of such a contract occurs. Suppose a building could be put up in two years, and one 
year has elapsed without a beginning having been made, cannot the builder be sued, 
since it is now impossible that the contract should be performed within the time, or 
must the plaintiff wait until the last day of the two years has expired ? 

Ulpian states that, in the case of a contract to repair, the owner of the house is not 
obliged to wait until it falls down ; nor, in a contract to build, until a sufficient time has 
elapsed to complete the building ; but he may sue if there is unreasonable delay. 
(D. 45, 1, 72, 2.) Papinian, Pomponius, Celsus, and Marcellus are of a contrary 
opinion, and state that when time is allowed, there is no breach of contract until the 
time has expired. (D. 45, 1, 124 ; D. 45, 1,14; D. 45, 1, 98, 1 ; D. 45, 1, 72, 2.) 

II. When a time for performance is mentioned in the 
contract. 

Every stipulation is made either simply, or for a certain day, or condition¬ 
ally. It may be made simply, as when the question is, “ Do you undertake 
to give five aurei?” and that can be claimed instantly. It may be made for 
a certain day, when a day is thrown in on which the money is to be paid, as 
tl Do you undertake to give ten aurei on the first kalends of March ?” 
But what we stipulate for against a certain day, though due at once, cannot 
be claimed before the day comes ; and not even on that very day for which 
the stipulation is made can it be claimed, because the whole of that day 



MODALITY. 407 

% 

ought to be allowed the debtor for payment at his discretion. Indeed it is 
not certain that the money has not been given on that day for which it was 
promised, before the day is gone. (J. 3, i«5, 2.) 

A man that has stipulated that a thing shall be given him this year or 
this month, cannot rightly claim until every part .of the month or year is gone 

by. (J. 3. 19 , 26 .) 

0 . Conditions. 

I. Definition. —A CONDITION exists when the performance of a 
promise is made to depend upon an event future and uncertain. 
(D. 12, 1, 39 ; D. 45, 1, 100.) 

Conditions referring to past or present time, either make the obligation 
invalid at once or do not put it off at all. 

If, for instance, one runs, “ Do you undertake to give it if Titius was 
consul, or if Maevius is alive?” and neither of those is so, the stipulation is 
not valid ; but if they are so, it is valid at once. For what in the very 
nature of things is certain is no hindrance to an obligation, though to us it is 
uncertain. (J. 3, 15, 6.) 

■ 

Dies is when a time is agreed upon for the performance of a promise. It is either 
ex die , when performance cannot be demanded before a certain day ; or in diem , when 
performance cannot be demanded after a certain day. (I). 44, 7, 44, 1.) 

Do you promise to give on the kalends of March'(—is ex die. 

Do you promise to pay up to the kalends of March ?—is in diem. 

Dies iH definite when a specific day is named ; it is indefinite (inccrtua dies) when 
it is certain that the day will come, but not when it will come. (See Book 111., 
Conditions in Wills.) 

Incertu8 dies differs from conditio. When an incertua dies is mentioned, it is cer¬ 
tain that the promise will be due, but not when it will be due. When a promise 
depends on a conditio , it is not certain that it ever will be due. 

The Romans used certain terms with respect to deferred 
promises. A notable distinction was between dies cedit and 
dies venit. 

When an obligation begins to exist, as when money becomes 
due, it was said, dies cedit: when performance may be de¬ 
manded, it was said, dies venit. 

In a simple unconditional contract, both dies cedit and dies 
venit the moment the contract is made. 

When there is no condition, but a time is fixed for perform¬ 
ance, the obligation at once exists (dies cedit), but performance 
cannot be exacted until the time arrives (dies venit). 

If the contract is conditional, and no time specified, no 
obligation exists until the condition is fulfilled; and then per¬ 
formance may be at once demanded. (Both dies cedit and dies 
venit.) 

If the contract is conditional, and also a time is fixed for 



408. 


RIGHTS IN PERSONAM. 


performance, the obligation exists (dies cedit ) when the con¬ 
dition is fulfilled ; but performance cannot be demanded ( dies 
non venit ) until the time arrives. 

The distinction between dies cedit and dies venit is of little 
practical importance in the law of Contract; but it is a vital 
one in the law of Wills. 

When a man makes a stipulation conditionally, although he dies before 
the condition is fulfilled, yet afterwards, when the condition exists, his heir 
can bring the action. And so too on the side of the promisor. (J. 3,19, 25.) 

A conditional stipulation gives rise to a hope only that there will be a 
debt: and that hope we transmit if before the condition exists death befalls 
us. (J. 3 , iS, 4 -) 

But in a conditional legacy, if tlie legatee died before the 
condition was fulfilled, he transmitted nothing to his heirs. 
The reasons for this distinction will be afterwards examined. 

The chief practical effect of a condition in a contract was, 
that if the promiser paid before the condition was fulfilled, he 
could recover his money as “ not due”*by the condictio indehitu 
(D. 45,1, 38,16.) But for many purposes a conditional obligation 
was regarded as subsisting before the condition was fulfilled. 
Thus a pledge might be given to secure a conditional obligation. 
(D. 20, 1, 13, 5.) Again, the capacity of the promiser was 
reckoned from the time of making the contract, not from the 
fulfilment of the condition : a slave could not make a contract 
to take effect after he was free. (D. 45, 3, 26.) Moreover, 
when a condition was fulfilled, it had a retroactive effect, and 
the obligation was held to subsist from the moment the con¬ 
tract was made. This was important, as we have seen (p. 269) 
in questions of priority in mortgage. (D. 20, 4, 11, 1.) 

Illustrations . 

A stipulation is made conditionally when the obligation is put off and 
made to depend on some event, so that if anything is done or not done the 
stipulation begins to be binding. For instance, “Do you undertake to 
give 5 aurci if Titius has been made consul ? ” (J. 3, 15, 4.) 

Titius stipulates with Gaius for 10 aurei on demand. This is not a condition, but 
an admonition to the debtor to be prompt in payment. Hence if the creditor dies 
without making a demand, his heir is nevertheless entitled to the money. (D. 45, 1, 
48,; D. 45, 1, 135, 1.). 

A farm was mortgaged. Titius bought it from the owner on condition that the 
latter Bhould release it from the mortgage before the kalends of June. Can Titius 
sue the owner to compel him to release the farm and deliver it 1 It depends on the 
intention of the parties. If Titius is right in his demand, the sale was not conditional; 
if the sale was really conditional, the owner may fulfil it or not as he pleases. (D. 18* 
1, 41.) 
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If a man stipulates thus, “ Do you undertake to give 5 aurei if I do not 
go up into the Capitol ? ” it will be just the same as if he had stipulated that 
they should be given him at death. (J. 3, *15, 4 -) 

When no time was fixed, as in the case stated by Justinian, Papinian tells us there 
was a controversy. Thus, “If you do not deliver Pamphilus, do you promise 100 
aurei ? ” Pegasus said no action could be brought until it had become impossible to 
deliver Pampliilus. Sabinus took the opposite view, and construed the condition as if 
it were stated thus :—“Do you promise to deliver Pamphilus, and, if you do not, to pay 
100 aurei f' 9 (D. 45, 2, 115, 2.) 

A negative condition was usually rendered definite by adding a time—as, if yon do 
not go to the Capitol within two years. (D. 45, 1, 27, 1.) 

If Lucius Titius does not arrive in Italy before the kalends of May, will you pro¬ 
mise me 10 aurei J In this case no action can he brought until (l), the kalends of 
May, and (2) the non-arrival of Titius in Italy. (D. 45, 1, 10.) 

“ If you do not go up to the Capitol or go to Alexandria, do you promise 100 aurei ? ” 
Papinian says in this case no action can b° brought until it is certain that you cannot 
do one of the two things. (D. 45, 1, 115, 1.) 

II. Conditions may be attached to all contracts except the 
expensilatio. 

A mandate can be given either for a future day or conditionally. (J. 3, 
26 , 12 .) 

The contract of sale can be made either conditionally or simply. A case 
of the former is this—“ If Stichus up to a certain day gives you satisfaction, 
you shall buy him for so many aurei? (J. 3, 23, 4.) 

A condition was usually inserted in the contract at the time 
of making it. But conditions, subsequently agreed upon, could 
be used by way of defence. Thus if the creditor after making 
a contract agreed not to sue unless a certain event occurred, 
and he sued before that event occurred, he would be defeated 
by the exceptio pacti conventi. So if, after the contract, the 
creditor agreed that the debtor should be released if a certain 
event happened, and that event did happen, the creditor would 
be defeated if he endeavoured to recover the money. (D. 44, 7, 
44, 2.) 

III. Fulfilment of Conditions. —A condition is said to be 
fulfilled ( stipulatio committitur) either when the event occurs, 
or when the promiser prevents its occurrence. (D. 45, 1, 
85, 7; D. 50, 17, 174.) 


Illustrations . 

Gaius has promised to Maevius 10 aurei if Titius becomes Consul. Gaius dies, and 
afterwards Titius becomes Consul. The heirs of Gaius must pay the 10 aurei to 
Maevius. <D. 45, 1, 57.) 

Seia, in writing to Lucius Titius, stated that she had bought gardens at his request; 
and that she would convey the property to him as Boon as she was paid the price with 
interest; and LuciuB Titius agreed to pay the money and take over the gardens before 
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the kalends of April. Be failed to pay tbe whole of the money by that day, but 
shortly afterwards tendered the whole. Seia refused. Could he compel her to take 
the money and deliver up the gardensj although the time had passed within which, in 
strictness, the condition could be fulfilled ? The judge had power to allow him a little 
time, if it entailed no inconvenience on Seia. (D. 45, 1, 135, 2.) 

Titius sold a library to Gaius on condition that the Decuriones of Campanus gave 
him a site for it. Gaius never applied for a site. Could Titius compel him to carry 
out the sale, as if the condition had been fulfilled ? Certainly, when it was the fault 
of Gaius that a site was not obtained. (D. 18, 1, 50.) 

IV. Suspensive and Resolutive Conditions.—A condition 
suspends an “investitive fact.” But some conditions do not 
exactly bear that character; they are rather divestitive facts 
than limitations of investitive facts. They are called resolutive • 
conditions , as opposed to the other conditions that really sus¬ 
pend investitive facts, and are called suspensive conditions . This 
distinction, although not the terminology, was known to the 
Roman jurists. “ Whether the purchase is unconditional, but 
is rescinded subject to a condition, or whether the purchase 
is rather conditional?” is a question propounded by Ulpian. 
(D. 18, 2, 2 , pr .) 1 It is in the contract of sale chiefly that 
examples of resolutive conditions occur. Their importance is 
confined to the question of ownership. In a suspensive con¬ 
dition, the ownership of the thing sold cannot vest in the buyer 
until the event happens; in a resolutive condition the sale is 
complete, and the thing sold, if delivered, becomes the property 
of the buyer, subject to his liability to be divested on the 
happening of the event. Thus a buyer under a suspensive 
condition cannot acquire by usucapio , and he is not entitled as 
owner to the produce. (D. 18, 2 , 4, pr. ; C. 4, 54, 3.) On the 
contrary, a buyer under a resolutive condition acquires by 
usucapio , is owner of all the produce, and must bear the loss if 
the thing should wholly perish. (D. 18, 2 , 2 , 1.) It must be 
observed, however, that the resolutive condition, if the event 
happens, does not divest the buyer of the ownership; it operates 
as a divestitive fact of the contract of sale, not of the owner¬ 
ship. Hence the seller must sue the buyer, if he refuses to give 
up the purchase, not as owner (by vindication but as seller (by 
actio ex vendito ). (D. 17, 5, 6 ; D. 17, 5, 2.) 


Illustrations . 

A farm is sold to Gaius on condition that the sale shall hold good if no better offer 
is made within six weeks. This is a suspensive condition. (D. 18, 2, 2, pr.) 

1 Utrum pura tmptio cst, ttd sub conditions resoloitur , an vero conditionalis sit magis 
emptio. 
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A farm is sold to Gaius on condition that, if he changes hia mind within six dayB, 
the Bale will be off. This is a resolutive condition. (D. 18,1, 3.) 

"You may have the farm for 100 aurei;* but if anyone before the kalends of 
January next offers better terms, the sale is to be off.” (D. 18, 2, 1 .) Is this a sus¬ 
pensive or resolutive condition ? Ulpian answers that it depends on the intention of 
the parties. If they intended the sale to be completo, but to be rescinded if a better 
offer were made, it is a resolutive condition; if, on tho other hand,' that the sale would 
be completed only if no better offer were made, the condition is suspensive. (D. 18, 
2, 2, pr.) This condition was called in diem addictio . 

In diem Addictio .—The sale was not broken off unless within the time agreed upon 
a bona fide purchaser was found (D. 18, 2, 4, 5) who offered a higher price, or 
speedier payment, or payment at a more convenient place, or better security for pay¬ 
ment. (D. 18, 2, 4, 6 .) The offer must be accepted by the seller (D. 18, 2, 9), and 
the buyer must have declined to make an offer as good. (D. 18, 2, 7.) Hence the 
seller was bound to give notice to the buyer of the new offer. (D. 18,2, 8 .) If those con¬ 
ditions are fulfilled, the buyer must give up the produce (fmettle ) to the seller 
(D. 18, 2, 6 , pr.), and the thing sold to the new purchaser. (I). 18, 2, 14, 4.) On 
the other hand, the buyer is entitled to his expenses for all beneficial expenditure on 
the thing sold. (D. 18, 2, 16.) The buyer has, however, no claim against the new 
purchaser for the restoration of what he paid to the seller ; his only remedy is against 
the seller. (D. 18, 2, 20.) 

A farm is Bold on condition that if the purchase-money is not paid within a certain 
time, the sale shall be off. (Si ad diem pecunia soluta non sit at fundus inemptus sit.) 
This is a resolutive condition, and iB called Lex co)nmissoria. (D. 18,3, 2 ; D. 18, 3,1.) 

Lex Commissoria. —The condition was that if the price were not paid within the 
time fixed, the sale should be rescinded, and the buyer should forfeit the earnest 
(arrhae). (D. 18, 3, 8 ; C. 4, 64, 1.) Generally, also, it was agreed that if there 
was any loss on a second sale, the buyer should make it up. (D. 18, 3, 4, 3.) 
When such a condition is made, a seller has the choice of adhering to the sale, and 
suing the buyer for the residue of the price (I). 18, 3,2; Vat. Frag. 3), or of rescinding 
the sale. But for this option he would occasionally be at the mercy of the buyer. 
Thus if a house sold were burned down, the buyer, under a resolutive condition, must 
sustain the loss (D. 18, 2, 2, 1); but if by tho simple expedient of not paying the 
residue of the price he could rescind the sale, the seller would be deprived of his 
rights. Once, however, the seller has made his election, he cannot afterwards alter 
his choice. (D. 18, 3, 4, 2 ; D. 50, 17, 75.) An acceptance of part of the purchase- 
money after tho time fixed by the condition, was held to imply an adherence to the 
contract of sale. (D. 18, 3, 6 , 2.) 

V. Impossible and Illegal Conditions.— Suppose-the event 
making a condition is one that cannot or ought not to occur, 
what is the effect upon the contract ? An event phj T sically 
impossible, and an event forbidden by law, stand, in refer¬ 
ence to this question, on exactly the same footing. What is 
illegality will be considered hereafter; at present it is enough 
to point out the effect of an impossible or illegal condition in a 
contract. 

If an impossible condition be added to obligations, the stipulation is alto¬ 
gether invalid. Now a condition is held to be impossible if the very nature 
of things forbids its existence; as if a man said, “ If I touch the sky with my 
finger, do you undertake to give it V 9 But if he stipulates thus: “ If I do not 
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touch the sky with my finger, do you undertake to give it ?” the obligation is 
understood to be made unconditionally, and therefore he can claim fulfil¬ 
ment at once. (J. 3, 19, 11; G, 3, 98.) 

But a legacy left under an impossible condition the teachers of our school 
think just as valid as if that condition had not been added. The authorities 
of.the opposing school, however, think the legacy as void as the stipulation. 
And in truth it is hard to give a satisfactory reason for making any distinc¬ 
tion. (G. 3, 98.) 

The argument of the Sabinians was, that once a Qian was dead he could not make 
his will anew so as to avoid the evil consequences of having it declared void; but that 
living persons could, if they pleased, make a new contract, and omit the impos¬ 
sible or illegal condition. But the law of legacy and contract rested upon the same 
foundation, the intention on the one hand of a testator .to make a gift, and the 
intention on the other of a promiser to bind himself; and there appears no reason 
why a different rule of interpretation should be adopted in the two cases. Justinian, 
however, supported the rule of the Sabinians. 

Illustrations . 

Again, if any one had stipulated thus: “ If a ship comes from Asia, do you 
undertake to give to-day ? ” the stipulation is void, because it is framed so as 
to put what should be first last. But since Leo, of illustrious memory, thought 
that in the case of dowries this same stipulation, called praepostera, ought 
not to be rejected, we have decided to give it full force ; so that not only in 
dowries, but in every case, a stipulation so framed is valid. (J. 3, 19, 14.) 

Again, a mandate given me to be carried out after my death is void. For 
it is held to be a general principle that no obligation can begin with the 
person of the heir. (G. 3, 158.) 

No man can stipulate that a thing shall be given him after his death, nor 
yet after the death of him with whom he makes the stipulation. (J. 3, 19, 
13 ; G. 3, 100.) 

But a stipulation framed thus, as if Titius were to say, u At my death do 
you undertake to give it ?” or “ at your death ? ” was not void among the 
ancients, and is valid now. [It means that the obligation is imposed at the 
very latest moment of the stipulator’s or promiser’s life ; for it seemed incon¬ 
sistent that an obligation should begin with the person of the heir.] Again, 
we can rightly stipulate for a thing to be given after the death of some third 
person. (J. 3,19, 15-16 ; G. 3, 100.) 

And not even a man in another’s potestas could stipulate for a thing after- 
his death, because he seems to speak with his father’s or master’s voice. 
Again, if a man stipulated for a thing “ to be given the day before I die or 
before you die,” the stipulation was void. [For the day before a man’s death 
cannot be told till death has followed. And again, when death has followed, 
the stipulation is reduced to one for past time, and is something of this sort: 
“ Do you undertake that it shall be given to my heir ?*’ which is certainly 
void.] (J. 3, i 9 > *3; G. 3, 100.) 

Whatever we have said of death must be understood to be said also 
of capitis deminutio . (G. 3, 101.) 

But since, as has been said, all stipulations come to be valid through the 
consent of the contracting parties, we have determined to introduce into this 



RESTRICTIONS ON INVESTITIVE FACTS. 413 

branch of law a necessary correction. And so, whether it is after death or 
the day before the death of either the stipulator or the promiser for which 
the stipulation is framed, it is a valid stipulation. (J. 3, 19, 13.) 

The rule that a man could not contract in such a way as to benefit his heir only 
and not himself, was simply an instance of a wider rale that one freeman could not 
make a contract to bind or benefit another. (D. 2, 14, 17, 4.) (See Law of 
Agency.) 

Third— Restrictions on Investitive Facts. 

The reason why the law interferes to compel persons to per¬ 
form their agreements, is the enormous advantage to mankind 
of the confidence that arises from the legal enforcement of con¬ 
tracts. That reason ought also to determine what contracts 
should, and what should not, be enforced. In applying this 
reason, the first presumption is that every deliberate agreement 
should be sustained by the law. As a general proposition, it 
may be affirmed that every man is a fair judge of his own 
interest, and the mere fact of his making a promise is a strong 
reason for believing it to be for his advantage. But this rule is 
not without exception. 

In the first place, a promise extorted by force or fraud will 
no doubt be favourable to the promisee, but equally it will bo 
prejudicial to the promiser. 

In the second place, the nature of the promise may show that 
it cannot be beneficial, or that while beneficial to the parties 
concerned, it may be prejudicial to the welfare of the State. 
Thus, no State could enforce an agreement to do an act for¬ 
bidden by its law. 

Lastly, the presumption that a contract is beneficial, is 
destroyed when it is made by a child or by any one incapable 
of estimating rightly the consequences of his acts. 

The reasons for declaring contracts invalid may thus bo con¬ 
sidered under three heads : (1) On account of the inducements 
by which they were entered into; (2) on account of the pro¬ 
mises conflicting with the welfare of the parties to the contract 
or of the State ; and (3) on account of the absence of judgment 
in the persons binding themselves. 

a. Agreements that are Void on account of their Mode 
OF ORIGIN. Vis, Metus, Dolus , Sine causa, Injusta causa . 

It is sometimes said that force or fraud vitiates consent, and 
is therefore fatal to a contract; but it would be more accurate 
to say that force is inconsistent with free consent, and that 
consent should not bind any one unless it is given freely. This 
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distinction is taken by Paul with reference to the acceptance of 
an inheritance by a person appointed heir. Such an accep¬ 
tance, even if procured by foVce or fraud, was irrevocable, until 
at some time the Praetor interfered and annulled the act (restitutio 
in integrum ). For, says Paul, although if left to my own choice 
I would not have accepted, still I preferred that to the threat¬ 
ened violence. (D. 4, 2, 21, 5.) 1 Again, the formal modes of 
manumission were not even to the latest times vitiated by force 
or fraud (p. 28). In like maimer, the formal contracts were not 
void although procured by force or fraud. A colleague of 
Cicero introduced an equitable defence ( exceptio doli) when a 
formal contract was made through fraud; and to the latest 
period the traces of this innovation may be remarked. 

For instance, if you, constrained by fear or led on by fraud, or falling into 
a mistake, have promised to a stipulator, Titius, what you ought not to have 
promised, it is evident that by the jus civile you arc bound, and the action 
whose intentio is “ that you ought to give it” is of full force. But it is unfair 
that you should be condemned; and therefore you are given an exceptio 
grounded on that fear or wilful fraud, or one framed in factum , in order to 
resist his action. (J. 4 , 13 , 1 .) 

The non-formal contracts of the Homan Law were said to 
be bonae fulei; in other words, they were ipso facto void if 
made through fear or fraud. 

I. Vis (Violence) and Metus (Intimidation). 

1. Definition of Violence and Intimidation (Fis, Metus). 

“ Violence ” is when a contract is made in consequeuce of 
the actual exercise of superior force. (D. 4, 2, 2.) 2 

“ Intimidation ” is a threat of such present immediate evil as 
would shake the constancy of a man of ordinary firmness. 
(D. 4, 2, 5-7.) 

Violence or Intimidation does not vitiate a contract, unless 
it is illegal. 

Illustrations. 

A stipulation extorted by the threat of death or bodily torment is voidablo. 
(C. 2, 20 , 7.) 

A man is shut up in a house, in order to induce him to make a promise. Such a 
promise cannot be enforced. (D. 4, 2, 22.) 

A person compels me to give him money by threatening to destroy the title deeds 
of my freedom, which are in his possession. Tho money can be recovered. (D. 4, 2, 4; 
D. 4,2,8, 1.) 

A usurer retains an athlete, and prohibits him from going to the games until the 

* 

1 Quia, quamvis si liberum esset, noluissem ; tamen coactus Mui. 

* Vis est major is rei impetus qui repelli non potest. 
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master of the athlete promises a sum not due to the usurer. This promise is void. 
(D. 4, 2, 23, 2.) 

A person sells his house or gardens to a man that threatens him, if he does not do 
so, with the loss of his nomination for municipaThonours. The Bale is not vitiated by 
the threat. (C. 2, 20, 8.) 

In the course of an angry altercation, one of the parties uses threatening language 
to the other. This is not intimidation [Met us). (C. 2, 20, 9.) 

An owner of land hearing that his neighbour is coming to dispossess him with an 
armed force, takes to flight, and his neighbour takes possession. This is not possession by 
violence, because the owner ran away from a danger not immediate. But if the owner 
remained until the armed men had entered on the land, then the dispossession was by 
violence (vi et armis). (D. 4, 2, 9.) 

A Praetor requires a defendant to make a stipulation to save his neighbours harm¬ 
less if his house should fall down, and informs him that if he refuses he will give his 
house into the custody of the complainant. A stipulation made under this threat is 
valid, because it is in the exercise of the Praetor’s jurisdiction. (D. 4, 2, 3, 1.) 

A magistrate threatens to condemn an innocent person to death, but offers to let 
him off if he will promise by stipulation to give him a largo sum. This promise is not 
valid, because it is extorted by the unlawful exercise of his power. (D. 4, 2, 3, 1.) 

Titius threatens to accuse Gaius of the crime of stealing his cattle, (iaiua, with 
the hope of escaping prosecution, offers a large sum to Titius. This promise is valid. 
(C. 2, 20, 10.) 

A freedwoman wrongfully sued her patron, who threatened again to reduce her to 
slavery for her ingratitude. She induced him to refrain from doing so by promising 
him a sum of money. The promise is valid. (D. 4, 2, 21, pr.) 

A person is caught committing a crime, as theft or adultery, and promises a sum 
under fear of assault. If the criminal is afraid not of the lawful punishment to which he 
has exposed himself, but of his life, which could not lawfully be taken, the intimidation 
is illegal. For it was not lawful to kill every one caught in adultery. (IX 4, 2, 7, 1.) 
Those who took money to conceal a discovered adultery were liable to punishment by 
the lex Julia de adulteriis. (D. 4, 2, 8.) 

2. Violence and Intimidation (Vis, Metus), whether caused by 
the promisee or by a stranger to the contract, makes it voidable. 
The defence of violence or intimidation was said to be con¬ 
ceived in rent —that is, Avas available by whomsoever the 
violence or intimidation Avas perpetrated. (D. 4, 2, {), 1.) The 
terms of the defence were, “if there was no intimidation.” 
(Si in ea re nihil metus causa factum est.) 

II. Dolus. —Cicero relates a case Avhere a Syracusan banker, 
Pythius, induced a Roman knight of the name of Canius to buy 
gardens from him. The price was so exorbitant that the sale 
would have been set aside on the ground of fraud. Pythius, know¬ 
ing this, obtained the consent of Canius to enter the price in his 
books as a sum due, according to the form of the expensilaiio. By 
this means the sale Avas merged in the written contract. Canius 
was sued on the written contract. Could he plead fraud ? No, 
says Cicero, for my colleague Aquilius had not then introduced 
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the equitable defence of fraud in formal contracts. (Cic. de. 

Off. 14, 58^60.) 

1. Dolus is a word of many meanings. In the law of contract 
it covers every act or default against good conscience. The 
definitions given in the ^Digest (D. 4, 3,1,2) are neither very pre¬ 
cise nor very accurate. Dolus occurs chiefly in two forms— 
either the representation as a fact of something that the 
person making the representation does not believe to be a 
fact (suggestio falsi), or the concealment of a fact by one having 
knowledge or belief of the fact (suppressio veri). Examples of - 
both kinds will be found in the following illustrations. (D. 18, 
1, 43, 2; D. 19, 1, 49; D.40, 7, 10.) 


A seller telling a lie to a buyer respecting the skill or peculium of the slave sold, 
must either make good the difference in value or submit to have the sale cancelled. 
(Paul, Sent. 2, 17, 6.) 

A seller of land was liable to a penalty of double the value of the object sold if he 
told a lie concerning it. (Paul, Sent. 2, 17, 4.) 

A seller, who sells a statuliber , supposing him to be a slave, must make good the 
loss to'the buyer when the slave attains his freedom (D. 21, 2, 39, 4 ); but if he knew 
that the Blave was a statuliber , he is bound to give compensation to the buyer, even 
before he attains his freedom. (D. 19, 1, 30, 1.) 

A creditor selling a pledge did not warrant against eviction, so far even as to be 
obliged to'restore the price. But if he knew he had no right of sale, or that the pro¬ 
perty did not belong to his debtor, he was liable for concealing the flaw in, the title. 
(D. 19, 1, 11, 16.) 

Titius sells an estate, of which a certain part is not in his possession, and without ' 
informing the buyer of the fact agrees to sell the land within the limits of his possession. 
Titius must make good the loss. (D. 19, 1, 39.) The seller is bound to set forth truly 
the boundaries of the land. (D. 18, 1, 35, 8.) 

* Gaius in treaty for the purchase of the farm of Titius went out with Titius to see 
it. After the visit, and before the contract of sale, a number of trees are blown down 
by the wind. Can Gaius claim the trees 1 Not as buyer, because the trees were 
severed from the land before the date of the contract; but if Titius knew, and Gaius 
did not, that the trees had been thrown down, then Titius must pay the value of the 
treeB. (D. 18, 6, 9.) 

Titius in selling land to Gaius does not inform him of a rent on the land [tributum). 
Titius must give compensation if ho knew the fact. (B. 19, 1, 21, 1.) 

Titius sells a house in Rome to Gaius, saying nothing about an annual sum payable 
for an aqueduct. In an action for the price, Titius, having deceived the buyer by 
concealing the fact, must submit to a deduction from the price. (D. 19, 1, 41.) 

A seller was not responsible for servitudes on the land, unless he knew of their 
existence, and did not inform the buyer. (D. 21, 2, 75 ; D. 19,1,1,1; D. 18,1,66, pr.) 

A seller who did not inform a buyer of servitudes belonging to the land, and which 
the buyer dost by non-use, was liable for damages. (D. 18, 1, 66, 1.) 

A seller knowingly sells a slave given to stealing. Although this is not within the 
ediot if the seller is ignorant of the vice, he is responsible for loss caused by the slave’s 
thefts. (D. 19, 1, 4. pr.) 

• Titius, taking advantage of the ignorance of Gaius, sells him a female slave as 
having given birth to children when she had not. Although this was not a case 
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where the JEdile’a edict required a warranty, yet Titiua for hie fraud moat su bmit 
to reduction of the price, or to have the slave returned. (D, 19, 1, 11, 5.) 

A person lets a farm that he knows to grow^ noxious herbs, without informing the 
fanner of the circumstance Some of the cattle put upon the land are \K>isoned by 
the herbs and die. The landlord must make good their value. (D. 19, 2, 19,1.) 

A vendor knowing that the land sold is subject to a special servitude, says nothing 
about it, but inserts a general clause that he is not to be held liable for any servitude 
that may turn up. He may nevertheless be sued for the concealment (D 19 
1 , 1 , 1 .) 

Titius sells Gaius some rotten wood for building. The result is that the house falls 
down. If Titius knew the wood was rotten, he must pay for all the damage caused 
by the rotten wood ; if he did not know, then the prico is reduced to the sum that the 
buyer would have given if he had known the state of the timber. (D. 19, 1, 13, pr.) 

Titius sells an ox to Gaius. The ox is suffering from a contagious disorder, which 
affects and destroys all the cattle of Gaius. If Titius knew that the ox was diseased, 
he must pay the value of all the cattle of Gaius ; if he did not know, then only what 
Gaius would have given if he had known the ox was diseased. (D. 19, 1, 13, 2.) 

Titius sells Gaius a slave that had a vice of running away. The slave runs away 
from Gaius with much valuable property. If Titius knew of the slave’s vice, and did 
not mention it to Gaius, he must pay Gaius not only the price of the slave,, but the 
value of the property carried p»way. If he did not know, he is bound to return only 
the price of the slave. (Paul, Sent. 2, 17, 11.) 

2. The defence of fraud was available only when the fraud 
of the promisee was alleged (Si in ea re nihil dolo malo actoris 
factum est): and when the fraud was perpetrated by a third 
party, the only remedy of the promiser was against him in an* 
action for fraud (actio de dolo). (D. 44, 4, 2, 1.) 

The burden of proving fraud rested upon the person alleging 
it. (C. 2, 21, (?.) ♦ 

III.— Dolus , as want of valuable consideration {sine causa). 

A formal contract did not need a consideration, and prior to 
Aquilius was not vitiated even by fraud. His innovation was 
intended to remedy this inconvenience of the civil law, so that 
men should not be able .to avail themselves of its strictness and 
formality to act against natural justice. 1 This remedy, having 
so wide a scope, applied where, although there was.no fraud in 
the initiation of the contract, yet to insist upon its performance 
would have been against good conscience. This limit may be 
defined by reference to the idea of valuable consideration. A 
formal contract did not require a consideration; but if there 
actually was a consideration intended, without which-the con¬ 
tract would never have been made, and such consideration 
failed, it would have been against good conscience to take 
advantage of the formal nature of the contract, and insist upon 


1 Haric exccptioneiw[ddi malt] Praetor proposuit , ne cui dolus situs, per occasional 
juris civilis, contra naturalem aequitatem prosit . (D. 44, 4, 1, 1.) 

- ' , 2d 
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its performance. This is the meaning of saying that a stipula¬ 
tion made atm causa could not be enforced; that it was dolus to 
ask its performance. Thus/ in effect, a stipulation was void¬ 
able unless either it was made gratuitously, or for a considera¬ 
tion that did not fail. 1 

* 

Illustrations. 

Titius agrees to advance money to Gaius on loan; and Gaius, before receiving the 
money, promises by stipulation to give the amount to Titius at a future day. The 
day arrives, but Gaius has never received the loan. If Titius sues Gaius on the 
stipulation, he will be repelled by the equitable defence of fraud (exceptio doli). (D. 
44, 4, 2, 3.) 

Maevius, when sick, promised by stipulation 100 aurei to his wife’s cousin, with 
the intention that hiB wife should have the money after his death. He, however, 
recovered, and was sued by the cousin for the 100 aurei. The cousin could be 
repelled by the plea of fraud. (D. 44, 4, 4, 1.) 

Gaius, under the false impression that he owed money to Sempronius, promised 
him the amount by stipulation. Sempronius, if he attempted to recover the money, 
would be defeated by the plea of fraud. (D. 44, 4, 7, 1.) 

A father promised a dowry for hiB daughter, and agreed to support her and her 
servants. Not knowing that if he kept his daughter he was not bound to pay interest 
on the amount promised as dowry, he wrote to the husband admitting that he owed 
interest on the dowry. Could the husband maintain an action on the stipulation or 
chirograph for interest ? Not without fraud, when the promise was made in error. 
(D. 44, 4, 17.) If the promise were by chirograph, the promiser could require the 
written document to be delivered up to him. (D. 12, 7, 3 ; D. 12, 7, 3; C. 2, 5, 1.) 

IV.— Illegal Consideration ( Injusta or Turpis Causa). 

No contract could be enforced if it were made for an illegal 
consideration, m which the inducement, as distinguished from 
the promise, was illegal. (C. 4, 7, 5; C. 4, 7, 1.) The defence 
is either fraud, or a statement of the illegality (Exceptio doli 
mali or Exceptio in factum). (D. 12, 5, 8; D. 4.5, 1, 123.) 4 

b. Impossible and Illegal Promises. 

(A.) Impossible Promises. 

A promise may be impossible to be performed either because 
the acts are physically impossible or legally impossible. Of the 
latter sort, an instance is when I undertake to give the owner¬ 
ship of a thing to another, when the thing cannot be the object 
of ownership, lmpossibilium nulla obligatio est. (D. 50, 17, 
185.) 

If a man stipulates that something shall be given him which, in the 
nature of things, does not exist or cannot exist,—Stichus, for instance, who is 
- e_ r - 1 -- 

1 Nil refert utrumne ab initio sine causa quid datum'sit, an causa propter quam 
datum sit, secuta non sit. (D. 12, 7, 4.) 
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dead, but whom he believed to be alive [a freeman he believed to be a 
slave, a sacred or devoted spot he thought subject to man's law], or a hippo- 
centaur that cannot exist,—then the stipulation will be void. (J. 3> x 9> 1 3 
G. 3> 97, 97A.) 


Illustrations . 

» 

Julius agrees to deliver 100 tons of copper to Maevius. Julius has not got the 
copper, and cannot perform his contract. The contract is valid. Impossibility 
exists only when no human being can perform the promisfl. (D. 45, 1, 137, 5.) 

Titius and Gaius agree by stipulation that Gaius shall give Titius the same day 
100 aurti at Carthage. The contract is made in Borne. If each party had previously 
notified to his agent in Carthage that such a promise was to be made, there is no 
impossibility in the performance, and the stipulation is valid. (D. 45,1, 141, 4.) 

The rule of law is the same if a man stipulates that there shall be given 
him an object that is sacred or devoted, believing it to be under man’s law ; 
or public and set apart for ever to the people's use, as a forum or a theatre ; 
or a freeman believing him to be a slave; or a thing in which he has no 
right to trade ( commercium\ or that is his own. And the stipulation will not 
remain in suspense, because what is public may become private, because the 
freeman may be made a slave, because the stipulator may obtain a right to 
trade, or the thing that belongs to him cease to be his : but it is from 
that moment void. Again, conversely, although at first the thing is made 
the object of a stipulation that is valid, if afterwards it comes into the same 
case as those above mentioned, and this not by the promiser’s doing, the 
stipulation is put an end to. And not even at the very first will such a 
stipulation as this be valid—“ Do you undertake to give me Lucius Titius 
when he shall become a slave?” and the like. For what by its own nature 
is outside ownership by us, can in no way be reduced into an obligation. 

a- 3,19,2.) 

Everything that is the object of ownership can be brought into a stipula¬ 
tion, whether it is a moveable or landed property. (J. 3, 19, pr.) 

Titius buys two slaves for one price. At the time of the sale one of the slaves 
was dead. The sale is void as to both. (D. 18, 1, 44.) 

Stolen goods, by the XII Tables, could not be sold. (D. 18, 1, 34, 3.) 

A fugitive slave also, by a Senatus Oovsultum , was not capable of being sold. (D. 
18, 1, 38, 3.) 

Grain for public distribution could not be sold. (C. 4, 40, 3.) 

Further, a stipulation is void in which a man through ignorance that 
a thing is his, stipulates that it shall be given him. For what is a man’s 
cannot be given him. (G. 3, 99.) 

Again, if any man stipulates that a thing that will become his shall in 
that event be given him, the stipulation is void. (J. 3, 19, 22.) 

Spots sacred or devoted, and also public places, as a forum or basilica, it 
is in vain for any one to buy knowingly. But if he buys believing them, 
through the vendor’s deceit, to be private property, or profane, he will have 
an actio ex empto, that«since he may not have the object, he may yet recover 
what it would have been worth to him not to be deceived. The rule of law 
is the same he buys a freeman for a slave. (J. 3, 23, 5.) 
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Gains stipulates for a sword belonging to himself to be given to him if a certain 
event happens. Before the* event happens the sword ceases to belong to him. The 
stipulation is valid. (D. 45, 1, 31.) * 

Titiua is owner of an estate of which he has not the possession. From the person 
in possession 'he buys the right of possession, in order that in a suit for the recovery 
of the property he Bhould he defendant, and so escape the necessity for making out his 
title. The sale is valid, although, ex hypothed, the thing is his property. (D. 18, 1, 

84, 4.) 

Titius buys Stichus from Gaius. Stichus, however, is really free. Is the sale 
valid ? If both Titius and Gaius believe that Stichus is a slave, many hold that the 
sale is valid ; so if Gaius, the vendor, alone knows; but if Titius, the buyer, knows 
that Stichus is free, the contract is invalid. (D. ltf. 1, 70 ; D. 18,1, 4.) 

Titius buys a slave that both he and the vendor believe to be alive. At the time 
of the sale the slave is dead. There is no contract. (D. 18, 1, 15, pr.) 

Titius bought a house from Gaius, neither of them knowing that at the time of sale 
the house was burned to the ground. Nerva, Sabinus, and Cassius hold that the sale is 
void, and the price, if paid, can be recovered. Neratius says that if it is only partially 
burnt, so that a half or more of it remains, the sale is good, and a fair abatement is 
to be made from the price ; but if it is more than half burnt, the sale is Void. Suppose 
Gaius, the seller, alone knew, and Titius did not. If the whole house is burnt, the 
sale is void; if any considerable part remains,*the sale is valid, but the seller must- 
pay damages. If Titius the buyer knew, but not Gaius the vendor, the sale is 
good, and the whole price must be paid. If both knew that it was burnt in whole or 
in part, both haye made doltu », and the contract is void. (I>. 18, 1, 34, 3 ; D. 18, 
1, 67, pr.—3.) 

(b.) Illegal Promises. 

Promises are void when they are made against some law, or 
public policy, or morality. (0. 2, 3, 6.) 

A promise for some base end, as to kill a man or to commit sacrilege, is 
not valid. (J. 3, 19, 24) 

No mandate is binding that is contrary to good morals, as when Titius 
gives you a mandate to steal, to do harm, or to injure any one. For although 
you undergo punishment on account of that very deed, yet against Titius 
you have no action. (J. 3, 26, 7 ; O. 3, 157.), 

A person undeV 20 promised by stipulation to release his debtor if he manumitted 
a slAve. This is void, as against the policy, although not the precise terms, of the 
lex aE lia Sentia. A person above 20 could do so. (D. 45, 1, 66.) 

An agreement that one of the parties to a contract should not be responsible for his 
wilful acts and defaults (dolus) is, void. (D. 13, 6, 17 ; D. 2, 14, 27, 3.) * 

An agreement not to sue if any theft or injuria be committed is void. (D. 2, 14, 
27, 4.) But after a delict is committed (as theft), an agreement may be made not to 
sue the wrongdoer. (D. 2, 14, 7, 14.) 

Can a vendor impose 011 a purchaser an obligation not to Bell without the consent of 
his neighbour, or not to bury any one on his land ? He could not, by mere pact, but 
he could by a stipulation with a penalty, because the prohibition was not illegal and 
the penalty could be enforced. ^ (D. 2,14, 61 ; D. 11, 7, 11.) But Justinian sanctioned 
all such pacts as had for their object to prevent the conversion of private property 
into a public or sacred thing. (C. 4, 54, 9.) 

“ If you do not make me your heir, do you promise me 100 awrei 1 ” Such a stipula¬ 
tion is void, because it is discreditable to be casting eyes on a living mask’s inheritance. 
(D. 45, 1, 61; D. 27, 6> 2, 2.) \ t \ 
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An agreement between two that the survivor should have the whole of the deceased’s 
property is void, unless between two soldiers taking the risk of a coming battle. (C 
2,3,19.) % 

An agreement among heirs expectant to take the property of the deceased in certain 
shares is void, unless the deceased agreed to it, and did not change his intention up 
to his death. (C. 2, 3, «30.) * 

An agreement in a marriage settlement (pactum dotale) that the wife should, along 
with her brother, take her father’s inheritance in equal shares, is void, as depriving the 
father of freedom of testamentary bequest. (C. 2, 3, 15.) 

A woman in marrying a man stipulated for 200 aurci witli her husband, if he should 
renew his intercourse with a concubine he had at the timo of the marriage. The con¬ 
tract is valid. (D. 45, 1, 121, 1.) 

“ If I marry you, will you give me 10 aurei f ” This is void, unless the 10 aurei are 
to be a dowry, because it introduces a mercenary element into marriage. 

“ If by your fault a divorce occurs, do you promise to give 10 aurci t ” This stipula¬ 
tion is void, because it interferes with the freedom of divtfree (libera matrimonia ease 
antiquitus placuit), and because the parties ought to be content with the penalties fixed 
by law. (D. 45, 1, 19.) 

Titia had a son MaeviuB by her first husband, and she married Gaius Seius, who had 
a daughter Cornelia. Titia and Seius betrothed Maevius to Cornelia, and both Titia 
and Seius agreed to pay a penalty if they obstructed the marriage. Gaius Seius (lied, 
and Cornelia'refused to marry Maevius. Were the heirs of Seius liable for the penalty ? 
No, because it was indecent to annex a penalty to the continuance even of an existing 
marriage! (D. 45, 1, 134.) 

A person promises by stipulation to marry his adopted sister. The contract is void, 
even if the sister is afterwards emancipated. (1). 45, 1, 35, 1.) 

An agreement by which one person undertakes to conduct a lawsuit of another, 
receiving a certain share of the proceeds (jtactum dc quota litis), is void ; but an agree¬ 
ment to advance money on loan to support litigation is valid, if nothing but tlic mono}’ 
lent with lawful interest is to be returned. (C. 4, 35, 20; D. 2, 14, 53; I). 17, 
1, 7.) 

An agreement for the sale of a poison that, even when mixed with other ingredients, 
serves no useful purpose, is void; if when so mixed it is of use, the sale is valid. 
(D. 18, 1, 35, 2.) * 

The chief physicians (Arehiatri) could take a reward from their patients when 
recovered, but could not enforce any promise of remuneration made by them when 
sick. (C. 10, 52, 9.) 

o. Incapacity of Person. 

(a.) Incapacity arising from the civil law. 

I. Slaves and freemen in rnancipio. 

As regards slaves and persons in rnancipio , the rule of law is that they 
can come under no obligation, cither to the person in whose potestas or 
mancipium they are, or to any one else. (G. 3, 104, as restored.) 

In every contract there are a creditor and a debtor. A 
person may be incapable of being a creditor, but capable of 
being a debtor; or he may be capable of being a debtor without 
being papable of being a creditor. Incapacity must be con¬ 
sidered with reference^to those points separately. 

1.,A slave could not be a creditor, so as to bring an action. 

0 % 
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Even a statuliber , a slave to whom freedom has been given 
subject to the happening of an event, cannot make himself a 
creditor. (C. 4, 14, 1.) Nevertheless in some instances effect 
was given to contracts made by slaves. 

r 

Illustrations . 

A slave is manumitted and instituted heir y subject to a condition by the will of his 
master. Before the condition was fulfilled, he made a compromise with the creditors 
of the estate. Afterwards the event happened, and he entered on the inheritance. 
Could the heir now meet the creditors, if they sued for their whole debts, with the plea 
that they had by agreement waived their rights ? (Exceptio pacti.) No, because a 
slave was as incapable of making a pact as a contract. But he was not left without 
remedy. He could use the defence that the demand of the creditors was against good 
conscience (exceptio doli). * (D. 2, 14, 7, 18.) 

A master owes (as a naturalis obligatio ) a sum to his slave, which on the slave's 
manumission he pays to him, thinking he was compelled to do so by the law. In 
this the master was wrong, but he cannot recover the money, because the debt was 
binding in conscience {quia naturale agnovit debitum). (D. 12, 6, 64.) 

2. A slave cannot be a debtor. The promises made by a 
slave do not bind him, after attaining freedom, so as to subject 
him to any action. By their contracts, slaves cannot bind 
themselves, according to the civil law; but according to the 
law of nature they can be either creditors or debtors. 1 (D. 44, 
7, 14.) In a few other cases, also, as deposit and mandate, 
good conscience requires slaves who have been freed to deliver 
up that which is not their own, but is held in confidence. 

Illustrations . 

i 

A woman appointed her husband her heir, and gave freedom by way of trust to her 
slaves ; among others, to Stichus, her husband’s steward. She dies, and in the absence 
of her husband Stichus obtains his freedom by decree. No action lies at the instance 
of the husband against Stichus to make him account for his administration. (D. 40, 
5, 19.) 

Stichus induced his master, Sempronius, to manumit him, by promising a sum of 
money. After the manumission Sempronius neglected to require a stipulation. He 
has, nevertheless, an action against Stichus, on the equitable ground that he has 
manumitted Stichus. This is a considerable step, because although Stichus was free 
before he could be called on to perform his part’ of the contract, yet he was a slave 
when the agreement was made. But here the special character of the equitable con¬ 
tracts came into play. The duty imposed on Stichus arises from the performance of 
Sempronius, and it therefore doeB not exist until Stichus is free. (C. 4,14, 8.) 

Stichus receives a loan from Titius, and with the money buyB hiB freedom. TitiuB 
has no action against Stichus to recover the loan (G. 4, 14, 2), but if Stichus pays 
Titius, he cannot ask back his Phoney on the ground that it waB not due. (D. 46, 
3, 83.) 


1 Ex contractibus autem civiliter quidem non obligantwc ; 8cd naturaliter obligantur et 
obligant . (D. 44, 7,14.) 
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Stichus applies for a loan to Gaius. Gains requires security. Stichus gives him 
in pledge another slave, forming part of his peculium. He also induces Titius, a free¬ 
man, to become surety for the debt, and another freeman, Cornelius, to mortgage a 
small farm. What remedies has Gaius ? H*e cannot sue Stichus, but he can keep 
the slave, compel Titius to pay the debt, and Cornelius to surrender the farm—all, if 
necessary, until he has recovered the whole of the *noney lost. The reason is, that 
the debt of Stichus is binding in conscience {naturalh obligatio). (D. .12, 6, 13, pr.) 

A silver vase is given to a slave Pamphilus for safe custody. PamphiluB is manu¬ 
mitted. The owner can sue him for the restoration of the vase. (D. 16, 3, 21, 1.) 

A slave, Stichus, in obedience to a mandate, executes certain orders. For. what he 
does in slavery he cannot be sued on attaining his freedom, unless he continues to act 
after gaining his freedom on the same mandate, and what he-does after manumission 
is so closely united with what he did before manumission as to be inseparable. Thus 
Stichus buys land and builds on it, and the building falls into decay. After manu¬ 
mission he lets the land. This alone can be made the subject of an action, not the 
purchase of the land, a quite different transaction, completed while he was still in 
slavery. (D. 3, 5,17.) 

3. The incapacity of a slave to contract is thus on a level 
with his incapacity to own property. But just as a slave could 
enjoy quasi rights of property, so he might have to the extent 
of his peculium a capacity for contract. We saw that as between 
the master and the slave the peculium had no substantial legal 
existence; as between the slave, however, and third parties, 
the peculium was treated as the slave’s property. The slave, 
indeed, could not appear either as plaintiff or defendant in a 
court of law, but when he was creditor his master could sue, 
and when he was debtor his master could be sued, and was 
responsible to the extent of the peculium. Generally, then, it 
may be said, that to the extent of the peculium a slave could 
make contracts, and either bind himself or others in every case 
where a freeman could do so. (D. 15, 1, 29, 1.) 

Thus if the slave were under the age of puberty, he was bound only where a free 
boy would be bound, if he had not obtained the consent of his tutores. (D. 15,1, 1, 4.) 
There were, however, two noteworthy limits to the remedy of a slave’s Creditor; 
(1) the master had a right to deduct all claims he himself had against the slave 
(D. 15, 1, 9, 2) ; and (2) he was not liable if the slave gratuitously undertook to 
answer for the debt of another. (D. 15, 1, 3, 5.) A slave could, however, be 
a surety if it was for the sake of his own peculium. (D. 15, 1, 47, 1.) The remedy 
of the creditor of a slave was the actio de peculio against the master. It could be 
brought at any time while the slave was unefer his master, and for one year after his 
manumission. ( D . 15, 2, 1, pr.) 

i 

When the amount of the peculium is in question, there is first deducted 
all that the slave owes to his master, or to*any one in his potestas , and 
what remains over is alone understood to be the peculium . Sometimes 
however, a slave’s debt to a person in hfs master’s potestas is not deducted, 
from the peculium , as when the debt i$ due to a person forming part of that 
very slave’s peculium. Now the bearing of this is, that if a slave owes ariy- 
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thing to his vicarius that sum is not deducted from his peculium. (J. 4 , 7,4 ; 

G. 4, 73-) 

Vicarius is a slave held by another part of his peculium. 

There are, besides*, certain actions in which we do not seek the entire sum 
that is owed us, but in which we sometimes obtain the entire sum, some¬ 
times less. For example, if wc bring an action against the peculium of a 
son or slave, and the peculium is not less than we seek, then the father or 
master is condemned to pay the entire sum. But if it is less, then the 
judex condemns him to pay so far as the peculium will go. How the 
wor<£ “peculium” is to be understood we will set forth in its own place. 
(J* 4, 6 , 36 .) 

Merx Peculiaris. —When the peculium was employed by the 
slave, with the knowledge of his master, as capital in business, 
the liability of the master was somewhat increased. (D. 14, 4, 

1 . 3 -) 

Another action, too, has been brought in by the Praetor, called tributoria . 
[It lies against a father or a master, and was established by the Praetor's 
edict “ Concerning retail trade and goods.”] For if a slave engages in some 
special trade with his master's knowledge, and contracts any debts therein, 
then the Praetor la> s down the law thus :—All the capital sunk in the trade 
and the profits he oideis to be shaicd between the master (if anything shall 
be due to him) and the other creditors propoitionally. The master is 
allowed to allot the amounts, and therefore if any ci editor complains that 
his share is less than it ought to be, the Praetor gives him this action, called 
Tributoria. (J. 4 , 7 , 3 ; G. 4 , 72 , as lestored.) 

The chief differences between the peculium simply, and when it was used in trade 
(merx peculiaris), in addition to the mode of distribution, are ( 1 ), that if the master 
forbids the slave making contracts, as bj r a notice in the shop, he cannot be sued by 
the actio tributoria , although he is still liable generally m respect of the peculium. 
(D. 16, 1, 47.) (2) The actio de pa ufio can be bi ought against a pui chaser of a slave, 

but not the actio tributoria (I). 14, 4, 10), (3) The actio tributoria is not limited to a 

year after the manumission of the slave, but is peipetual. (D. 14, 4, 7, 6 .) A creditor 
could not bring both actions ; he must elect between them. (D. 14, 4,12.) 

II. Persons under jwtestas or manus. 

As we have made mention above of the action that is brought against the 
peculium of filnjamilias and of slaves, we must needs call for more careful 
attention to this action and to the rest that are usually given on the same 
account against parents or masters. Now, whether it is with slaves or with 
persons in the potestas of a paient*that business is transacted, the rules of 
law that are observed are pretty much the same. To avoid, therefore, a 
wordy discussion, let us diiect our remaiks to the case of slave'and master, 
with the understanding that the same remarks apply also to children in 
potestate and their parents. If any special rule is observed in regard to the 
latter, we will point it out separately. (J. 4 , 7 , pr.; G. 4 , 69 .) 

But just as we saw, in the case of property, that a son could 
become a true owner to all intents and purposes ( peculium 
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castrense); so again, under contract, the disabilities of a son are 
not so great as those of a slave. One distinction is obvious. 
The disabilities of a son under potestas were temporary; the 
death of his father released him ; a slave was a slave for ever, 
unless released by manumission. The distinction is brought 
out in Adstipulatio . 

Again, a slatfe in becoming an adstipulator acts in vain, although by a 
stipulation in any other case he acquires for his master. The same rule 
holds for a person in mancipio , according to the better opinion ; for he i$ in 
the position of a slave. He, again, that is in a father’s potestas , acts not in 
vain ; but he acquires nothing for his parent, as he would by a stipulation in 
any other case. And even against himself an action is available only if he 
goes out of the potestas of his parent without a capitis deminutio*- by his 
father’s death, for instance, or by being himself installed as Flamen Dialis . 
What we have said must be understood to apply to a filiafami lias and to a 
wife in manu as well. (G. 3, 114.) 

1. A person under potestas cannot be either creditor or debtor 
to his paterfamilias . 

Again, a stipulation is void if made by you with a person in your power ; 
or conversely, if made" by him with you. Hut a slave can come under no 
obligation either to his master or to any one else ; whereas jiliifamilias can 
come under obligation to others. (J. 3, 19, 6 : G. 3, 104.) 

1 

2. In respect of other persons, the general rule is that a son 
cannot be a creditor , but may be a debitor , and can be sued on 
his contracts. This makes a marked difference between the 
son and the slave. (D. 44, 7, 39.) 

(1.) Filiusfamilias as creditor .—The general rule was that a 
son acquired for his father, not for himself. We have already 
seen under wh$,t circumstances a son could sue for injuries done 
to him (p. 50). He could also sue in the action for depositum 
(D. 16, 3, 19); cornmodatum and the interdict quod vi ant clam 
(D. 44, 7, 9) ; and generally the innominate equitable contracts. 
(D. 44, 7, 13.) 

(2.) Filiu&familias as debitor .—When a son makes a promise, 
he can be sued exactly as if he were a paterfamilias . (D. 45, 1, 

141, 2 ; D. 46, 4, 8, 4.) If he has a peculiurn , his paterfamilias 
may be sued. (D. 15, 1, 44; D. 15, 1, 45.) 

Gaius, flon of Titius, is a member of a firm. Titius emancipates him. Doom this 
dissolve the partnership, and against whom have the other partners a remedy ? The 
partnership is not dissolved, although it would have been if Gaius had been a slave. 
(D. 17, 2, 58, 3.) The partners have an action against Titius (so far as Gaius has any 
peculiurn) for all obligations incurred before the emancipation. Also Gaius oan be 
sued in respect of all his transactions with the firm before or after the emancipation. 
(D. 17, 2, 58,1) 
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It must be remembered that in respect of peculium castrense a 
son, was as perfectly capable of making contracts as if he were 
not* under potest as. 

It is most probable that between a son and a daughter under 
potestaa the Roman law recognised no difference in respect of the 
capacity to contract. (D. 14, 6, 9, 2.) 

III. Women in tutela. 

The rule of law is the same for women in tutela. (G. 3, 108.) 

1ft will be convenient to defer this head of incapacity until the “ Perpetual Tutelage 
of Women ” is examined. (See Div. II.) 

* 

(b.) Incapacity arising from Mental Weakness. 

I. Mental alienation ( furiosi , mente capti ). 

A madman can transact no business, because he does not understand 
what he is doing. (J. 3, 19, 8 ; G. 3, 106.) 

The incapacity of the insane is absolute. They are incapable 
of either judging prudently of their own affairs, or of under¬ 
standing the effect of their own acts. They cannot, therefore, 
acquire any rights that involve consent; they cannot be 
creditors any more than debtors. (D. 44, 7, 1, 12; D. 50, 17, 
40.) For this purpose, acute insanity {fur 07) or imbecility 
(dementia) has the same effect. (C. 5, 4, 25.) In the case, 
however, of those subject to paroxysms of insanity, separated 
by lucid intervals, there was no reason why their legal inca¬ 
pacity should be sustained; and, accordingly, it was held that 
a person, sometimes insane, could, when in a rational mood, 
bind himself and others by contract. (C. 4, 38, 2.) A question 
arose in regard to those under curators, whether in a lucid 
interval the office of curator was only suspended, or whether 
the return of the patient to sanity, although he was not per¬ 
manently recovered, made the appointment altogether void. 
Justinian enacted that the curator’s office should not be 
affected, but that while the lucid interval lasted the curator 
should refrain from acting. (C. 5, 70, 6.) 

II. Persons under the age of puberty (impuberes). 

1. Could they be creditors? The answer is clearly and 
indisputably in the affirmative. 

A pupillus can bring another under obligation to him even without 
authority from his tutor . But what we have said of pupilli is true only of 
thdse that already have some understanding. For an infant, dr Very nearly 
. so (infantiae proximus\ differs little from a madman, because pupilli at such 
an age have no understanding. But in the case of those that are not 
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infants, but only very nearly so, for their benefit the law is interpreted 
very favourably, so that they have the same rights as those that are very 
near puberty. (J. 3, 19, 9-10 ; G. 3, 107-109.) 

According to the text, a child that can speak can be a Btipu- 
lator, but not a promiser; a creditor, bu£ not a debtor. (D. 26, 
8, 9, pr.; D. 12, 6, 41; C. 8, 39, 1.) 

2. Could they be debtors ? 

A pupillus can rightly transact business of any kind, if only his tutor is 
employed, whenever his authority is needed, as when the pupillus himself 
is coming under an obligation. (J. 3, 19, 9 ; G. 3, 107.) 

But a child under puberty in his parent’s potestas cannot, even with his 
father’s authority, come under an obligation. (J. 3, 19, 10.) 

What legal effect, if any, belonged to those promises made 
by children, under the age of puberty, without the sanction of 
a tutor ? Did such promises give rise to natural obligations, or 
were they absolutely void? On this question may be ranged 
in controversy the classical jurists as well as their modern 
commentators, 

Rufinus, a jurist who seems to have been a contemporary of 
Paul and Ulpian, answers the question with an unqualified 
negative (D. 44, 7, 59); and Neratius, who attained promotion 
under Trajan and Hadrian, clenches his view by the statement, 
that even \i& pupillus pays a debt contracted without thesanction 
of a tutor, he may recover the money, because it is not even a 
debt due by conscience ( quia nee natura debet). (D. 12, 6, 41.) 
On the other hand, the names of three far greater jurists, 
Papinian, Paul, and Ulpian, can be quoted on the opposite 
side. (D. 46, 3, 95, 4; D. 46, 2, 1, 1; D. 35, 2, 21 pr.; D. 3, 
5, 3, 4.) The weight of authority, therefore, rests with the 
view that a pupillus contracts a natural obligation, when ho 
acts without the sanction of his tutor . 

III. Minors ( minores viginii quinque annis ). 

The Roman Law, which in its earlier stage left women all 
their lifetime either under potestas or tutela, was singularly 
indulgent to the male sex, and a boy sufficiently mature to 
be capable of marriage at once attained his legal majority. 
In the course of time the inconvenience of so vague a stand¬ 
ard led to the fixing of fourteen years as at once the age 
of puberty and of legal majority. About the sixth century, 
before Christ, a law (lex Plaetoria) was passed deciding that 
those who took fraudulent advantage of xninors under twenty- 
five should be criminally punishable. (C. Th. 8, 12, 2.) This 



428 


RIGHTS IN PERSONAM. 


remedy was too severe to be of much practical use, and 
accordingly we find that the law was finally determined by 
the ndict of the Praetor, wlio provided a remedy more suited 
to the necessities of r the case. The intervention of the 
Praetor was guided and limited by a spirit of equity. It 
was his object to prevent minors being taken advantage 
of, while avoiding the equally great danger of nullifying 
their legal acts, and so depriving them of the benefits, as 
well as l^ie snares, of contract. (D. 4, 4, 24, 1.) We must 
start, therefore^ with the proposition that, except in so far as 
the Praetor interfered, a person above the age of puberty had 
full legal capacity for every species of contract. Moreover, if 
a minor chooses to have a curator, he could not bind himself 
without the consent of his curator; but if such consent was 
given, the contract could upon no pretext be upset. (C. 2, 
22, 3.) If, however, no curator was appointed, a minor could 
enter into any contract, and bind himself effectually, oven as 
surety for another (D. 4, 4, 7, 3), subject to this qualification, 
that if an undue advantage had been taken of his youth, or 
by his ovyn imprudence, without the fault of the creditor, he 
had unwisely contracted an obligation, he could apply to the 
Praetor to have the transaction rescinded {restitutio in integrum ). 
(D. 4, 4, 49 ; D. 4, 4, 7, 1.) It was not necessary that the 
creditor should have taken in the minor; it was enough if the 
minor by his own folly had contracted an obligation that 
would inflict upon him serious loss. (C. 2, 22, 5 pr.; C. 2, 22, 
5, 1; D. 4, 4, 44.) In considering this point, the Praetor was 
not tied down to the event; the question was whether, having 
regard to the circumstances at the time, the contract was an 
imprudent one. (D. 4, 4, 11, 4.) No relief was given when 
the minor had himself been guilty of fraud. (D. 4, 4, 9, 2.) 
If on* attaining twenty-five a minor ratified any contract 
previously made by him, the contract could not be called 
in question. (C. 2, 4 6, 2.) 

IV. Spendthrifts {Prodigi). 

Spendthrifts interdicted from the management of tKeir 
property are at the same time disabled from making contracts 
that would impair their estate. (D. 50, 17, 40.) 

Fourth —Extension qf Investitive Facts— Agency. 

» 

A perfect type of agency implies three things—(1) that the 
authority of the agent is derived from the consent of the 
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principal; (2) that the agent can neither sue nor he sued in 
respect of the contracts he makes for his principal; and (3) 
that the principal alone can sue or be sued. If A acts for B 
without B’s knowledge or consent, he may make himself re¬ 
sponsible to B, but he is not an agent. If the agent alone 
can sue or be sued, there is no real agency. Thus in an 
ordinary mandate, if A asks B to buy the farm of C, and B does 
buy it, A cannot sue C on the contract; he can only compel B 
to sue C, or rather compel B to allow him to sue C in B’s name. 
In like manner C cannot sue A the principal, but must sue 
B, who has in turn an action against A for indemnity. Again, 
if either the agent or the principal may be sued, then the agent 
is personally responsible for the performance of the contract, 
and in effect is a surety. In order, therefore, to have true 
agency, it is necessary that tho agent should act by the 
authority of the principal, that the agent should be entirely 
irresponsible, and the principal exclusively responsible. 

The early Roman law of Contracts was absolutely destitute 
of the notion of agency. Two reasons may be assigned for 
this poverty. In the first place, the rule that everything 
acquired by a slave or son under jwtestas belonged to the 
paterfamilias , removed to a certain extent any urgent necessity 
for an elastic law of agency. But, in the second place, it must 
be remarked that the absence of agency Characterises every 
department of the ancient law. We have 6ecn that no agency 
was admissible in the formal modes of conveying property 
(p. 178) ; we shall see that under the old forms of Civil Procedure 
(legis actiones) the principle was rigorously enforced that one 
freeman could not represent another. In the law of Property, 
agency was admitted through the doctrine of possession; in 
the law of Procedure attorneys or procurators were admitted 
through the introduction of a more flexible form of proceeding 
(Fomnulve). The prohibition of agency is thus directly connected 
with the important distinction that runs throughout the whole 
Roman Law,—the distinction between formal and non-formal. 
No agency was ever admitted in the Roman Law in respect of 
any formal transaction; and where agenc^^as introduced, it 
was by superseding the formal by a non-formal element. . 

It is not difficult to understand how the idea of agency or 
representation should appear incongruous in respect of formal 
transactions, The old forms of mancipatio, cessio in jure, stvpw* 
latio , legis actiones, were highly solemn and dramatic. They 
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possessed in the eyes of the Romans a species of sacramental 
efficacy. How, then, could the benefit of one of these cere¬ 
monies be given to a pertfon that had taken no part in them, 
had repeated none of the sacred words, nor performed a single 
act in the ceremony? # We can easily understand how to an 
old Roman it was absolutely inconceivable that the duty or 
right acquired through the ‘observance of the solemn forms of 
law could be transferred to a person taking no share in the 
performance. We have now to consider the steps by which 
the Roman Law approached—it never reached—a true law of 
agency. 

I. To what extent did the old law provide, within the circle 
of the family, a substitute for agency ? 

For the present purpose no distinction exists between slaves, 
persons under the potestas , wives in manu , and free persons in 
m&ncipio. To all alike the rule applies, that all rights they 
acquire (whether in rem or in personam) belong to the person 
in whose power they are. 

After setting forth the kinds of obligations that arise from contract, or as 
if from contract, we must note this—that we can acquire not only through 
ourselves personally, but through those persons that are in our potestas 
\inanus or mancipium ] ; our slaves, for instance, or sons. But between 
those there is a distinction. What we acquire through our slaves becomes 
entirely ours; but what we acquire through our children in potestate, as 
the result of an obligation, must be divided after the fashion of the distinc¬ 
tion made by our constitution between the ownership and the usufruct of 
property; so that of all the advantages coming to him from the action, 
the father may have the usufruct, while the ownership is reserved for the son. 
(It is understood, of course, that the father brings his action in accordance 
with the division made by our recent constitution.) (J. 3, 28 pr.; G. 3, 163.) 

In the oase of children under the potestas, the disability in contracts, as it flows 
from, so it does not go beyond, the disability in property. To the extent to which a 
child is an independent proprietor, he can contract freely. 

Whether it is for his master or for himself, or for his fellow-slave, or 
without naming any person, that a slave stipulates, what he acquires goes to 
his master. The same rule of law applies to. children, too, in a father's 
potestas j in the cases in which they can acquire. (J. 3, 17, 1.) 

Here there are two of the elements of agency, but the third 
is wanting. The owner alone can sue, the slave cannot: so 
far that agrees with the correct idea of agency. But the 
great difference between this case and agency is, that the 
acquisition takes effect by operation of law, without the 
knowledge or authority of the master, and even in ’opposition 
to his express command. (D. 45, 1, 62.) The ’slave is a 
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conduit-pipe, not an agent; he is a mechanical medium for 
transmitting rights, not an authorised agent to contract them. 
The slave is regarded as the mere voice of his master. (D. 45, 
1, 45, pr.) This relation has sometimes been explained by the 
terms “ Unity of personthere is a unity of person between 
slave and master, father and son, such as to make the act of 
the slave or son the act of the master or father respectively. 1 
A more successful attempt at darkening counsel by words with¬ 
out understanding could scarcely be imagined. The word 
“person” has at least four distinct juridical meanings, and 
when we add to so equivocal a term the additional idea of 
“ unity,” ambiguity attains a climax. We had better, therefore, 
be content to state the rule in plain and intelligible language, 
as it is stated in the passage from the Institutes. 

Illustrations . 

A* slave belonging to Titius, under the false idea that he belonged to Gaius, made 
a stipulation for 10 aurei to be paid to Galus. Neither Titius nor Gaius can sue for 
the money :—not Gaius, because he is not owner; not Titius, because the stipulation 
has been made expressly for Gaius, to whom alone the promiser intended to bind 
himself. (D. 45, 3, 30.) 

. Stichus stipulates with Pamphilus, a freedman of his master Titius, for the usual 
services required from a freedman (operae libertorum). The stipulation is void, because 
these services can be due only to the patron himself. (D. 45, 3, 38.) 

Stichus being ill, is abandoned by his master. He recovers, and stipulates for 
1 aureus from Cornelius. This is void, for it does not accrue to his master, who has 
given him up; nor can it accrue to Stichus, who still continues a slave. (D. 45, 3, 36.) 

Exception. —But when some act is one of the points in a stipulation, 
then in any case the person of the stipulator is a point also. If, for 
instance, a slave stipulates that he shall be allowed to pass on foot or drive, 
then it is he only that ought not to be hindered from so doing, but not his 
master too. (J. 3, 17, 2.) 

A slave or Jlliusfamilias stipulates for 10 aurei or Pamphilus, “ whichever he 
chooses.” The choice is a fact, and must be made by the slave ; it cannot be made by 
the master. (D. 45, 1, 141, pr.) 

1. Separation of Bonitarian and Quiritarian ownership ( nudum 
jus Quiritium ). 

But he that has the bare jus Quiritium in a slave, although he is his 
master, is yet understood to have less right over that property than he 
that has the usufruct, and than the possessor in good faith. For it is held 

1 The phrase, indeed, occurs in the Code (C. 6, 26, 11, Cum et natura pater el 
JUius eadem esse persona pent intelligantur— For by nature father and son are understood 
to be, one m^y altnost say, the same person), but in a sense totally different. In that 
passage, it merely signifies that for certain purposes of substitution in Wills, father and 
son were to count as one person only. 
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that what the slave acquires can in no case go to him. So far is this turned,' 
that some think that even if the slave stipulates that a thing shall be given 
to him by name, or accepts a thing conveyed by mancipatio in his name, yet ‘ 
nothing is acquired for him. (G. 3, 166.) 

In this separation of the beneficial from the technical ownership, the slave acquired 

for the beneficial, not for the technical owner. The distinction itself, as we have seen, 

between the two kinds of ownership, was obsolete before the time of Justinian. 

• 

2. Slave held in joint-ownership. 

» 

It is certain that a slave held in joint-ownership acquires for each master 
according to his share. But to this there is an exception—when, namely, he 
acquires by stipulating for one by name ; or by receiving what is conveyed by 4 
mancipatio for him alone, as when he stipulates thus,* “*D'o you undertake 
that it shall be given to my master, Titius ? ” [or receives a thing conveyed by 
mancipatio thus, “ This thing I assert to be the property ex jure Quiritium 
of my master, Lucius Titius, and let it be bought for him with this bronze 
and balance of bionze.”] (J. 3, 28, 3 ; G. 3, 167.)^ 

It is, questioned whether the fact that ah order comes in from one of his 
masters has the same effect as the addition of the name of one master. Our 
teacbeis think that what is acquired goes to him alone that gave the order, 
just as if the slave had stipulated for him alone by name, or had received a 
tjjing by mancipatio for him alone. The authorities of thk opposing school, 
however, believe that the acquisitions go to both masters, just as if no one 
had come in to give an order. (G. 3 , 167 A.) 

But if by order of one master the slave makes a §jipulation, then he 
acquires for him alone that oidered him to clo this, as has been said above. 
The case was foimcrly doubtful; but it is peifectly clear after our decision. 

0- 3 , 28 , 3 .) 

If a slave held in joint-ownership makes a stipulation, he acquiies for 
each of his masters an amount pioportioned to his share as master. But if 
he acted by the oiders of one, or stipulated for one alone by name, then to 
that one alone what is acquired will go. And when a slave held in joint- 
ownership stipulates for something that one of his masters cannot acquire, it 
is acquired entire for the other,—as when the thing that he stipulates shall 
be given belongs to one master. (J. 3 , 17 , 3 .) 

Illustration*. 

Stichus is a slave of Lucius Titius ,md Gaius Seius, Titius having one-third share, 

• and Seius tuo third*. Stichua makes this stipulation, “ Do you promise to give 
12 aurei to Lucius Titius and Gaius Seius ? ” In virtue of this stipulation, Lucius 
Utiurf and Gaius Seius, being named, will each get 6 aurei 

Stjchufl.—“ Do you promise to give 12 aurei to my masters ? ” In this case, as they 
arp nothamed, Lucius Titius and Gaius Seius will take according to their shares— 
Ttevw 4 aufei and Seius 

Stidhus.—“ lk> you promise to give 12 aurei to Lucius Titius and tytitts Seius, my 
master* t ” Here, ab the masters are named, th', additional words, “tny masters,” are 
treated as surplusage, and the two-masters wfl divide the 12 aurei 'equally between 
them. {D. 45, 8, 37.) 

Stichus Is a slave of Julian and Cornelius Julian allows StichuS In peculium. Out 
of t&at pcculium Stichus gives a loan to Sompronius ; and by stipulation, Stfmpronius 
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pron&es to repay the ampunlto Cornelius. Which is the stronger claim—that of 
Comfeliusy who is named in the stipulation, or of Julian, whose money has been 
lent out? Undoubtedly Cornelius can sue qn the stipulation; but he will be 
'‘repelled by the plea that his demand is against good consoience ( exeeptio doli malt), 

4 that he is takifig advantage, of a technical right to possess himself of money really 
belonging to Julian. (D. 45, 3, 1, 2.) 

Painphilus is a slave of Titius and Macvius. lie makes the following stipulation : 
“ Ho yo\i pYqxnise to give 10 aurci to Titius within twenty days ? If you do not pay 
that amount to Titius .within the time, do you then promise 20 aurei to MaeviuB ? ” 
These are two stipulations, the first simple and unconditional; the second conditional 
on the non-performance of tjie first. Therefore Titius can sue for the 10 aurei as well as 
$£aeviua for the 20, after the time has elapsed. But Titius will be repelled by the 
{esteeptio doli mali ), and Maevius alone will be permitted to sue. (D. 45, 3,1, 6.) 

Stichus is a slave of Titius and Maevius, and stipulates thus :—“ Do you promise to 
give Titius 10 gam, or to give a farm to Maevius ? ” The rule is, that a stipulation is 
acquired for the master who is named, hut here both arc named in Buch a way os to 
m&ke it impossible to determine which is entitled. The stipulation is therefore void 
for uncertainty. (D.»45, 3, 10*; D. 45, 3, 9, 1.) 

A slave belonging to two men stipulates for a right of way or other praedial 
servitude, without mentioning the name of either mastfr One of the masters has 
land to which such right of way or other servitude can Attach ; the other has not. 
The* right of W^jy or other servitude is acquired for the fiist only. (D. 45, 3, 17.) 

Stichus belongs to Titius and Maevius. Maevius is about to marry, and Stichus 
stipulates for a dowry (dos). It accrues to Maevius alone. (D. 45, 3, 8.) 

3. Slave or frefcman bona fide possessed: slave hold in 
usufruct or use. y 

What is acquired through tkeemen and slaves belonging to others, but in 
good faith in your possession, goes to you. But in two cases only,—when 
they acquire by their own toil, or ^by dealing with what is yours. (J. 3 , 28 , 
1 ; G. 3 , 164 .) . \ 

What is acquired too through a sl&ye in whom you have the usufruct or 
the use in like manner in those same two cases, goes to you. (J. 3 , 28 , 2 ; 
G. 3 , 165 .) 

Illustrations . 

Stichus, a slave having a piculium, fall* into the possession of Maevius, .who thinks 
himself thj heir of Stichus* master. Maevius gives a loan to Titius of a part of the 
peculium, and Stichus stipulates for repayment to Maevius. Gaius, the true heir, can, 
notwithstanding the stipulation, recover the money lent as his own property. (D. 45, 
3, i, 1.) 

A father died intestate having in his power a son Titius and a daughter Titia. 
Titia thought nothing was left by her father Titius got possession of the whole 
inheritance, including Arethusa, a slave-girl. Titius died, leaving an infant daughter. 
Her tutores Bold the grandfather’s inheritance, and by their order Arethusa stipulated 
with the purchaser for the price. Could Titia claim any part of the benefit of that 
stipulation, seeing that she was jointly entitled with the infant daughter of Titius to 
the slave ? Although Arethusa was bona fide possessed by the infant daughter, still, 
says Paul, as the property of the grandfather was common to Titia and the daughter 
of Titius, the whole price cannot accrue to the# infant daughter ; but it miut be 
equally divided b&tween her and Titia. (D. 45, 3, 20, 1.) ’ 

Pamphilus, a slave of Titius, is stolen by Calpurnius. Painphilus makes stipulations 
on behalf of Calpurnius, These are absolutely void. They cannot accrue for a thief. 

2 E 
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If, however, Pamphilus makes stipulations, not naming Calpunduls, Tithis, a* tha 
owner of Pamphilup, will haVe a right to sue on them. (D. 45, 8,14.) * 

4. A slave belonging to a vacant inheritance. (Servtts 
hereditaria jacentis.) , 


A slave in virtue of his master’s persona has the right of making a stipula¬ 
tion. Now an inheritance in most respects stands m the place of the 
deceased persoh. Therefore what a slave belonging to the inheritance 
stipulates for before the inheritance is entered on, he acquires for the 
inheritance; and thus it is acquired also for him that afterwards becomes, 
heir. (J. 3, 17, pr.) 


The point here settled in the affirmative by Justinian was disputed between tbk 
Proculians and Sabinians. The Proculians asserted that a stipulation made by a slave,, 
before the entry of the heir was void, because the heir was at the time a stranger. 
The Sabinians got over the difficulty by the Action, that once an heir entered, he- 
must be regarded as succeeding his ancestor at the moment of his death. The 
stipulation, to be valid, muBt be made on behalf of the u inheritance ” or the u future 
heir; ” but if made for the person who afterwards became heir by name, the stipulation 
is void. (D. 45, C, 16 ) 

♦ 

II* By they us civile a master could not be bound by the pro* 
mises of his slave. “ Our slaves can better our condition, but 
cannot make it worse.” 1 The result was that a slave could not 


make any contract for his master, involving reciprocal duties, 
as a sale or letting on hire. But he could stipulate or lend for 
his master. This was, however, a poqr set-off to the fact that 

he could neither buy nor sell. , ' 

) 

The disabilities of the slave's position were removed, partly 
by treating him as a principal having a capacity to contract 
(actio de peculio, actio tributoiia ), and partly by treating him as 
an agent to bind his master (actio quod jussu , actio de in rem 
verso). 


If, therefore, it was by the [father’s or] master’s orders that the business 
wa& transacted with the son of slave, the Praetor promises an actioif against 
the master for the entire sum. For he that contracts m such a case seems 
to look to the master’s credit. (J. 4, 7, 1 ; G. 4, 70.) 

Again, the Praetor has set forth an action concerning the peculivm of 
slaves and of filufaniihas, and an action to try whether the plaintiff has 
made oath, and many others. (J. 4, 6, 8.) 

* The actio de peculio against a father or master has been framed by the 
Praetor, because, although by the contracts of children and slaves the 
parents and masters aTe not actually bound by the law, yet it would be only 
fair that they should be condemned to pay as far as the pecuktem will go; 

t for it is, so to speak, the patrinjony of sons and daughters, and ^slaves also. 

¥ 

1 ■ .* 1 ■ ------■■ 

* Metier conditio nostra per eervos fieri potest , detenor fieri non poteM. (D. 50, 17, 
Mr). 





